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A  N  A  D  A, 

OTTAWA,  April  7. 


THE  bringing  down  of  the  Dominion  Budget  is 


At  a  meeting 

New  York  by  the  so-called  French  Canadian 
Club,  it  Z  maintained  that,  since  the  overthrow 
nf  the  Second  Empire  m  *  ranee.  J  ^^  ^ 


equircd  for  a  man  in  my  station.      I  do  not 
allude  to  my  conduct  in  Parliament.   There  I  think 
have  succeeded  in  a  line  altogether  new  and  untri< 


«    .         T    ,.     j    , —  -»»aww.c.    iicTw    i«iu  uuirieu 

etoie.  i  allude  to  my  management  out  of  the  House  and 
more  especially  in  consulting  with  my  colleagues.  Then 
1  find  I  have  not  character  enough  for  tbe  great  emer- 
gency out  01  which  we  are  to  extricate  ourselves  ' 

.  I  toul  him  that,  if  he  threatened  to  resign  unless 


_--_„,  _,   ».v  „,„  vwiwGuoti  LU  resign  unless 
Peers    were    made    before    the    second    reading,    the 
Cabinet    would    yield.     '  "    ' 
he.;  'they   would  rather 


I  do    not  know  that/  said 
o   out  with   me  ;  and  then 


in     comes  a  revolution  ;'    and,' he  then  added  gravely   ' 
birr1  do  .n°y  k"°w  whether  I  ought  not  to  nmk-f,  m  *«-.«• 


11*  ti  •  1  1  •  ~w— .„     i»XJV      i*u»      If  KtiVC      J  Hit  I.  terS 

Mil  ff  er,by  shooting  myself.'     « jror  God's  sake  !'  said  I 
Wioot  anybody  else  you  like.1 " 

yVtVt.   -|-|-  .  - 

elej  *|  JJj?  "  jj  8lance  at  the  Queen  in  early  girlhood 


,11    V1"'    Mi    V-lWWBfl   I 

.-Xqd  AJBuipjo  aq?  jo 
??tuiajpBqjB?t< 

•esajSiud  in  ?uasu~a"d  ?B  0.10  AY  MfttA 


UOH,  test 
resolution 
be  adc-pte 
all  the 
the  gei 
five  vote 
lor  the 
avoided 
M'Dougaj 
been  latel 

in.   aJl   tb.4 


added,  *  you  cannot  wonder  at  my  mil 
cnlties  with  a  Ministry  that  has  been  f  J 
However,  as  Glenelg  went  on  readil 
more  calm.  He  approved  of  \vhat  -wa 


Legislative  Counci 


approved 
il  and  tl 


the  territory 


short,  he  approved  of  the  instructions  A 
day,  and  also  on  the  following  Mono 
Glenelg  went  into  the  closet  this  day  ("V 
July),  he  was  very  sulky,  and,  indf 
objected  to  some  things  to  'which  he  had 
sented.  Lord  Melbourne  was  told  by 
had  been  treated,  and  when  he  '(I 
into  the  closet,  the  King  said  he 
not  been  uncivil  to  Lord  Glenelg,  o 
Melbourne  made  only  a  stiff  bow.  The 
reproof  most  becomingly."  . 

''  Chief -Justice  Denman  was  detaine 
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LORD  COCKBURN  ANT) 

REV.  DR  JOHN  BROW 
SiB, — In  the  delightful  and  in  general,  I  think,  singu- 
larly accurate  "  Journal"  of  Lord  Cockburn, published 
the  other  day,  there  is  a  statement  as  to  the  late  Rev. 
Dr  John  Brown  which  seems  to  me  to  give  a  very  un- 
fair representation  of  the  part  taken  by  him  in  reference 
to  the  demands  of  the  Non-Intrusion  party  about  1810. 
Lord  Cockburn  alleges  that  inapamphlet  by  Dr  Brown 
discussing  the  question  as  to  the  duty  of  Dissenters  in 
regard  to  the  Non-Intrusion  claims,  Dr  Brown  "states 
in  distinct  terms  that  the  Dissenters  having  invested 
money  in  churches  and  endowments  on  the  faith  of  ike 
abuses  in  the  Church,  it  is  unfair  in  Government,  or  in 
any  liberal  man,  to  do  anything  towards  the  correction 
of  these  abuses.    This  he  illustrates  by  supposing  that 
one  of  the  public  post  offices  had  been  so  defective  that 
the  people  in  the  neighbourhood  were  to  set  np  a  volun- 
tary post  office,  in  which  case,  could  anything  be  more 
abominable  than  for  Government  to  make  the  public 
office  right  ?"    Now,  on  a  reference  to  the  pamphlet  in 
question,   I  find  that  the  whole    complexion  of  the 
author's  argunient  is  utterly  different.      In  Order  to 
understand  Dr    Brown's   position,  it  is  necessary  to  [ 
recall  the   fact   that,  for   about  ten   years   previous 
to    1840,    what   was   called    the   Voluntary   contro-  i 
very  had  raged  with  a  bitterness  almost  unexampled 
even    in    ecclesiastical    disputes.      The    abuse    and, 
insolence  poured   out  iby  Churchmen    on  Dissenters 
exceeded  all  bounds.     Such  gentle  and  polite  phrases,  i 
for  example,   as  "  apostate  and   perjured  Secession " 
had  been    freely   flung  at    the   Voluntaries,    simply 
because  they  did  not  happen  to  have  adopted  a  tradi- 
tional opinion  upon  Establishments,  but  availed  them- 
selves of  the  further  experience  of  their^eyila  which  the 
oentury  succeeding  the  foundation  of  their  Church  had 
furnished,  and  of  the  advancement  made  in  political 
science  within  the  same  period,  to  form  an  independent 
judgment  of   their  own.      Well,  immediately  on  the 
head  of  this  the  Church  got  involved  in  ita  difficulties 
with  the  State.'in  the  attempt  to  enforce  the  Veto  Act ; 
whereupon  the  taunts  agaiust  Dissenters  assumed  a 
new  form,   and  the  tone  taken  by  the  Establishment 
party  waa  one  of  contemptuous  surprise  that  the  Dis- 
senters, who  had  left  the  Church  on  the  ground  of 
patronage,  should  not  now  assist  the  Non-Intrusionists 
in  getting  its  evils  mitigated  or  abolished.     On  the 
face  of   it   there    was    some    want  of    good    taste  in 
the  expectation   that   the    Dissenters,  who  had  been 
continuously  insulted  and  calumniated  by  the  Establish- 
ment party,  should,  immediately  on  their  opponents 
getting  into  difficulties  of  the  very  kind  pronounced  by 
the  Voluntaries  to  be  necessarily  inherent  in  Establish- 
ments, meekly  c  me  over  to  tlioir  side  and  asskt  them 
out  of  the  mess  in  which  their  false  position  had  in- 
volved them.    But  there  was  also,  in  the  idea  of  their 
getting  such  aid,  a  strange  obtuaeness  indicated  as  to 
the  principle  on  which  the  Dissenters  founded  their 
opposition  to  the  Church. 

Now,  the  object  of  Dr  Brown's  pamphlet  was  to  give  7 
a  full  exposition  of  the  grounds  on  which  the  Dissenters  4 
declined  to  uphold  the  Church  in  its  attempts  to  get  the  ••- 
Veto  Act  legalised.    And  in  the  course  of  this  exposi-  '.d 
tion,  he  no  doubt  in  oue  or  two  incidental  passages  con-  10 
descends  to  the  low  level   of  the    Establishtnentarians,  n, 
who,  by  their  taunt*  against  Dissent,  had  proved  them-  sn 
u&  iqoftpj^ble^pf  comprehending  anything  like  high  v'a 
paj«l>l,l»t~"«f~wbicn   "we    complain.        Bin;,     on    ib» 
other  hand,    it    is  only    just    that  one    who   is    not 
now  alive  to  defendtimself,  and  to  whose  natureevery- 
thing  like  baseness  or  vulgarity  in  ideas  or  aims  was 
(  utterly  alien,  that  the  true  aspect  of  the  case  should  be 
k^warnted.— lam,  &o.  «*•  *-'__^i_J 
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EXPOSURE  OF  THE  ATTACK 


LORD  COCKBURFS  MEMORIALS. 


FROM  THE  "SCOTSMAN"  OF  SEPTEMBER  3,  isse, 

To  have  a  very  peculiar  mode  of  view,  and  of  expression,  is  a 
considerable  misfortune  to  any  one  that  desires  to  speak  in- 
cognito, and  to  speak  unpleasant  and  unfitting  things.  In 
some  extreme  instances,  it  is  much  the  same  case  as  that  of  a 
professional  thief — or  take  perhaps  a  less  offensive  illustration, 
a  professional  thief-catcher — who  squinted,  and  halted,  and 
stuttered,  and  who  could  not  look,  nor  move,  nor  speak,  with- 
out everybody  knowing  who  he  was.  And  it  would  be  much 
the  same  thing  if  the  person  seeking  to  disguise  himself  pos- 
sessed, instead  of  such  remarkable  defects,  some  as  remarkable 
beauties — if  he  had  the  eyes  of  an  eagle,  the  gait  of  an  ante- 
lope, and  the  utterance  of  a  Brougham.  In  either  case,  there 
is  the  same  result  of  detection,  which  is  the  result  sought  to 
be  avoided.  Whether  it  be  from  peculiar  excellences,  or  pe- 
culiar defects,  or  from  a  mixture  of  both,  it  is  certain  that  a 
certain  great  man  among  us — whose  faults  and  aberrations, 
great  as  they  are,  can  never  cancel  his  services,  nor  destroy 
his  fame — has  an  unfortunate  habit  of  writing  improper  things 
in  improbable  quarters,  and  of  being  found  out.  The  detec- 
tion results,  partly,  from  peculiarities  of  style,  vainly  attempted 
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to  be  softened  down,  but  mainly  from  entire  singularity  of 
view.  Of  almost  every  topic  that  arises,  there  is  a  Whig 
view,  and  a  Tory  view,  and  a  Radical  view,  and  numerous 
other  views,  held  by  sections  and  sub-sections  of  parties  ;  but, 
broadly  distinct  from  every  one  of  these,  there  is  generally 
another  view,  held  by  one  single  man — the  Brougham  view. 
That  view  on  any  one  subject  is  not,  however,  to  be  detected 
by  its  agreement  with  the  view  taken  from  the  same  quarter 
on  any  other  subject — it  is  to  be  known  only  by  its  being 
strictly  singular,  and  by  its  proceeding  on  the  principle  of 
commending  what  is  generally  condemned,  and  condemning 
what  is  generally  commended,  and  performing  this  operation 
on  a  plan  decidedly  to  the  disadvantage  of  any  persons  that 
had  happened,  in  times  of  old,  to  have  had  the  advantage  of 
the  friendship  or  alliance  of  Henry  Brougham.  In  the  Law 
Magazine  and  Law  Review  for  August,  there  is  an  article 
on  Lord  Cockburn's  "  Memorials,"  the  perusal  of  even  a  few 
sentences  of  which  extorts  the  declaration,  "  Aut  Harry — aut 
Old  Harry."  Of  course,  we  have  no  right  positively  to  name 
a  writer  that  chooses  to  be  anonymous,  and  whose  identity  we 
could  only  conjecture  or  infer,  and,  therefore,  we  do  not  pre- 
sume to  say,  that  Lord  Brougham  is  here  Lord  Cockburn's 
reviewer.  But  we  do  say,  that  if  Lord  Brougham  had  taken . 
it  into  his  ever-busy  brain  to  review  his  old  friend's  book,  it 
is  just  so  that  he  would  have  reviewed  it ;  and  that  if  the  re- 
view is  not  his,  it  must  be  the  work  of  somebody  that  imitates 
to  a  marvel  the  walk  and  conversation  of  his  pen. 

The  chief  object  of  the  review  is  simply  to  say,  that  Lord 
Cockburn's  "Memorials"  are  little  better  than  factious  gossip, 
and  that  almost  all  his  doctrines  are  unsound,  and  almost 
all  his  anecdotes  fabulous.  As  this  is  done  simply  by  broad 
assertion — for  instance,  the  assertions  that  political  freedom  in 
Scotland  in  1794  and  onwards,  was  at  no  lower  ebb  than  in 
England,  and  that  Braxfield  said  or  did  nothing  worthy  of 
condemnation — there  is  nothing  that  can  be  controverted  by 
argument  or  counter-statement.  There  the  thing  stands,  and 
must  be  left  standing — on  the  one  side,  the  evidence  and 
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opinion  of  Lord  Cockburn,  corroborated  by  the  belief  of  a 
whole  generation — on  the  other  side,  the  bare  denial  of  some 
person  unknown,  that  has  the  knack  of  thinking  and  writing 
like  Lord  Brougham.  We  design  little  more,  therefore,  than 
to  give  a  few  specimens  of  this  rather  curious  article,  letting 
them  speak  for  themselves.  The  very  first  paragraph  is 
characteristic,  delightfully  or  otherwise  : — 

"  The  book  of  which  this  is  the  somewhat  affected  title,  consists  of  what 
others  have  termed  'Reminiscences  of  Edinburgh  Society  and  Indivi- 
duals,' by  Lord  Cockburn,  whose  very  indifferent  '  Life  of  Lord  Jeffrey' 
had  given  him  but  a  moderate  rank  among  biographers ;  not  that  there 
was  more  to  be  urged  against  it  than  the  want  of  judgment,  which  made 
.  him  execute  his  design  of  exalting  his  subject  by  publishing  half  a  volume 
of  letters  to  women  and  children,  amiable  and  natural,  no  doubt,  but  the 
very  last  productions  of  his  pen  that  Lord  Jeffrey  would  have  desired  to 
be  preserved.  The  political — that  is,  the  party — prejudice  under  which 
the  book  was  written,  formed  another  ground  of  complaint ;  and  the  same 
objection  may  certainly  be  taken  to  the  work  before  us.  Our  office  keeps 
us  from  weighing  all  the  defects  or  merits  of  the  work,  unless  in  so  far  as 
it  deals  with  legal  subjects ;  and  we  therefore  shall  not  stop  to  remark 
upon  the  favour  with  which  it  has  been  received  by  the  public,  and  which 
it  owes  chiefly  to  the  insatiable  desire  of  readers  to  see  a  page  filled  with 
proper  names  ;  a  desire  so  strong  with  some,  that  we  have  known  a  person 
of  great  learning  and  eminence  declare  he  could  read  the  Court-Guide 
with  more  interest  than  many  of  the  books  which  are  published." 

In  the  first  half  of  the  first  sentence,  this  candid  friend,  it 
will  be  seen,  contrives  utterly  to  condemn  both  of  Lord 
Cockburn's  works ;  and  in  the  second  half  he  mildly  explains 
that  he  does  not  mean  to  charge  these  utter  failures  on  any- 
thing but  "  want  of  judgment."  Well,  it  might  have  been 
worse — it  might  have  been,  for  instance,  want  of  fidelity  to 
friends,  to  principles,  or  to  truth.  Then  mark  the  peculiar 
reason  for  the  "Memorials"  having  been  universally  read  and 
admired,  and  the  peculiar  instance  by  which  that  reason  is 
supported  —  the  Law  Reviewer  knew  "  a  person  of  great 
learning  and  eminence,"  that  loved  to  read  the  Court  Guide, 
and  it  must  be  on  the  same  principle  that  the  whole  public 
have  loved  to  read  one  of  the  most  genial,  humorous,  and 
picturesque  books  that  ever  was  written. 
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In  the  following  passage,  the  world  is  informed  that  the 
difficulties  and  penalties  of  political  independence  in  the  legal 
profession  were  not  so  great  in  the  bad  old  times  in  Scotland 
as  in  England — that  the  Erskines,  and  Jeffreys,  and  Murrays, 
and  Cockburns,  had  less  to  encounter  in  the  north,  than  what 
was  endured  and  conquered  by  certain  friends  of  theirs  that 
went  south  :  — 

"  That  the  professional  fortunes  of  all  who  in  those  times  devoted  them- 
selves to  the  law,  depended  very  much  upon  the  favour  of  the  ruling  party, 
cannot,  indeed,  be  doubted.  When  Lord  Cockburn  regards  this  as  pecu- 
liar to  the  Scotch  Bar,  we  take  for  granted  that  he  never  heard  of  such 
cases  as  that  of  Mr  Scarlett,  kept  for  seven  or  eight  years  out  of  the  rank 
to  which  he  had  all  but  a  strict  legal  right,  and  this  long  after  the  first 
violence  of  party  strife  had  passed  away ;  or  of  the  same  thing  happening 
to  Messrs  Brougham  and  Denman,  when  all  remains  of  such  party  spirit 
had  ceased,  and  when  not  only  they,  but  many  others,  were  injured  in 
their  profession,  for  no  other  reason  than  that  these  two  gentlemen  had 
honestly  discharged  their  duty  to  a  client  whom  the  King  chose  to  perse- 
cute. Nothing  which  Lord  Cockburn,  even  with  all  his  party  colouring, 
relates  of  the  injustice  done  to  Scotch  lawyers,  is  at  all  to  be  compared  with 
this ;  and  yet  this  was  well  known  to  every  one,  and  had  been  again  and 
again  commented  upon  long  before  Lord  Cockburn  sat  down  to  represent 
the  reign  of  terror  in  Scotland  as  unexampled  in  all  its  particulars  any- 
where else.  We  have  taken  these  three  instances,  because  his  Lordship, 
and  those  to  whom  his  Reminiscences  are  particularly  addressed,  must . 
have  been  most  familiar  with  them.  But  the  history  of  the  English  Bar, 
both  in  London  and  the  provinces,  abounds  unhappily  in  cases  falling 
within  the  same  general  description.  The  tyranny,  too,  of  the  ruling  party 
generally,  cannot  be  represented  with  truth  to  have  differed  much  in 
Edinburgh  from  what  prevailed  in  provincial  towns  both  of  England  and 
Ireland.  Of  some,  as  Liverpool  and  Manchester,  we  can  speak  with  the 
most  absolute  confidence." 

In  what  part  of  Lord  Cockburn's  book  he  speaks  of  Liberal- 
ism having  been  held  a  crime'  at  the  Scottish  bar  only,  the 
Reviewer  does  not  tell  us,  and  without  his  supernatural  aid 
we  never  could  discover — Lord  Cockburn  states,  with  perfect 
truth,  that  the  political  and  social  proscription  was  something 
that  may  be  termed  atrocious ;  but  he  nowhere  says  that 
there  was  nothing  of  the  same  kind  in  England.  If  he  had 
happened  to  say,  however,  that  the  Scottish  proscription  was 


LORD  COCKBUKN'S  MEMORIALS.  7 

incomparably  worse  than  the  English,  he  would  have  been 
perfectly  correct ;  and,  without  undervaluing  the  costs  at 
which  Brougham  and  Denman  did  their  duty,  the  position  of 
those  men,  frowned  on  by  the  Court,  but  enthusiastically 
favoured  by  the  public,  was  ease  itself,  compared  with  the 
position  of  their  Scotch  brethren,  more  truculently  trampled 
on  by  power,  and  without  any  public  to  appeal  to.  The  fol- 
lowing is  in  the  same  strain  : — 

"  Lord  Cockburn  dwells  with  much  severity  upon  the  conduct  of  the 
Scotch  Court  in  the  trials  for  sedition,  1793  and  179-4.  It,  no  doubt, 
strikes  Englishmen,  and  even  English  lawyers,  with  astonishment,  that 
men  should  have  been  sentenced  to  fourteen  years'  transportation  for  what 
in  England  is  only  punishable  with  fine  and  imprisonment ;  but  there  can 
be  no  question  that  the  law  of  Scotland  visited  sedition  with  that  heavy 
penalty  until  it  was  altered  in  the  reign  of  George  IV.  But  suppose  the 
Crown  had  only  prosecuted  for  sedition  in  1794,  instead  of  high  treason, 
of  which  the  defendants  were  with  some  difficulty  acquitted,  a  conviction 
would  have  been  easy,  and  a  matter  of  course ;  nor  can.  we  doubt  that 
sentences  of  fine  and  imprisonment  would  have  been  pronounced  not  far 
short  of  transportation  in  severity.  This  we  know,  that  long  after  the 
heats  of  party  had  subsided,  with  all  alarms  about  revolution,  two  years' 
imprisonment  was  the  lot  of  men  who  had  written  disrespectfully  of  the 
Prince  Regent,  and  three  years  somewhat  later,  for  attending  a  seditious 
meeting.  We  will  furthermore  venture  to  ask,  whether  our  English 
Courts,  sitting  under  the  alarms  of  1793  and  1794,  would  have  hesitated 
to  send  men  convicted  of  sedition  to  exile  in  Australia,  if  it  had  happened 
that  the  law  of  England  armed  them  with  the  power  of  inflicting  this 
heavy  punishment  ?  " 

There  is  at  least  the  fact  admitted  that  men  were  banished 
in  Scotland  for  what  only  inferred  imprisonment  in  England ; 
but  the  Reviewer  keeps  out  of  sight  what  was  really  the  most 
important  distinction  between  the  law  or  rather  practice  of  the 
two  countries  at  that  time,  which  was  not  merely  that  the 
punishment  of  "sedition"  was  much  heavier  in  Scotland  than 
in  England,  but  that  words  and  acts  adjudged  to  be  sedition 
in  Scotland,  were  in  England  held  to  be  no  offence  at  all. 
All  and  more  than  all  that  was  said  by  Muir  and  Gerrald 
was  said  at  the  same  time  in  England  without  dread,  punish- 
ment, or  hindrance.  The  spirit  and  demeanour  of  the  Scotch 
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judges,  too,  were  such  as  were  not  nearly  paralleled  in 
England,  though  the  Law  Reviewer  takes  the  following 
rather  odd  method  of  proving  that  in  this  matter,  too,  things 
were  about  equal : — 

"  Whoever  has  attended  to  the  trial  of  ex  offkio  informations  for  libel 
must  be  aware  of  the  scene  constantly  exhibited,  of  contentions  between 
the  bench  and  the  bar.  But  we  need  only  ask,  What  kind  of  conduct 
must  have  been  held  by  one  judge,  when  so  mild  a  nature  as  Erskine's, 
and  so  chivalrous  in  delicacy  of  speech,  was  betrayed  into  applying  the 
word  '  Scoundrel ;  its  false,  and  you  know  it ; '  or,  upon  the  trial  for  high 
treason,  in  1794,  what  must  have  been  the  glaring  partiality  of  the  pre- 
siding judge,  when  that  illustrious  advocate,  the  most  unassuming  of  men, 
but,  above  all,  the  most  habitually  careless  of  his  precedence  as  an  Earl's 
son,  could  push  the  Chief-Justice  aside  on  walking  out  of  Court  to  the 
dining-room,  and  walk  before  him  ?  " 

To  prove  the  insolence  and  absolute  domination  of  the 
English  Tory  Judges,  we  are  thus  told  of  the  extraordinary 
freedom  of  speech  and  rudeness  of  action  resorted  to  by  a 
Whig  barrister ! 

The  Law  Reviewer's  judgment  upon  Lord  Braxfield  is  as 
new  in  opinion  as  it  is  bare  of  all  evidence : — 

"  The  holding  up  of  Lord  Braxfield  as  the  Jeffreys  of  Scotland  is  in- 
tolerable. None,  even  of  that  most  able  and  learned,  though  coarse  and 
even  violent  judge's  enemies,  ever  presumed  to  insinuate  the  least  suspi- 
cion of  corruption  against  him.  Nay,  all  who  were  acquainted  with  him 
have  borne  testimony  to  his  amiable  and  kindly  disposition.  He  is  de- 
scribed by  the  late  venerable  Lord  President  Hope,  in  a  letter  which  ap- 
peared in  the  first  number  of  the  Law  Review,  vindicating  him  from 
another  calumny  circulated  on  Sir  Walter  Scott's  authority,  as  a  person 
of  a  kindly  nature,  and  a  warm  and  steady  friend.  He  is  well  known  to 
have  had  an  extreme  abhorrence  of  anything  mean  and  base,  and  his  feel- 
ings were  more  warm  than  even  his  temper  was  hasty.  That  he  was  of 
the  most  scrupulous  integrity,  of  the  highest  sense  of  honour  in  all  respects, 
both  public  and  private,  none  have  ever  doubted ;  and  this  is  the  person 
whom  Lord  Cockburn,  inspired  with  the  bitter  feelings  of  party,  thinks  it 
fit  to  compare  with  the  worst  man,  the  most  profligate  and  corrupt  Judge 
that  ever  polluted  the  Bench." 

When  Lord  Cockburn  called  Braxfield  the  Jeffreys  of 
Scotland,  he  did  not  mean,  as  nobody  using  that  common 
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figure  of  speech  ever  does  mean,  that  the  one  man  was  in 
every  mental  and  moral  quality  the  counterpart  of  the  other, 
but  simply  that  there  was  a  general  resemblance,  or  that 
Braxfield  came  nearer  Jeffreys  than  any  other  Scotch  Judge. 
Braxfield,  it  may  be  true,  was  not,  like  Jeffreys,  pecuniarily 
corrupt,  but  he  may,  on  the  other  hand,  have  had  some  vice 
of  which  his  English  prototype  was  free,  and  at  the  best  he 
was  bad  enough  to  justify  Lord  Cockburn's  epithet  and  the 
popular  odium  which  alone  keeps  his  name  from  rotting  away. 
As  to  his  having  had  "  an  extreme  abhorrence  of  anything 
mean  and  base,"  language  has  no  meaning  and  no  use  if  a 
Judge  that  relentlessly  pursues  the  innocent  and  brutally  in- 
sults the  unfortunate  is  not  among  the  meanest  and  basest  of 
mankind.  With  equal  accuracy,  the  Law  Reviewer  accuses 
Lord  Cockburn  of  speaking  with  undue  favour  of  Lord  II  er- 
mand,  because  he  was  his  own  relative.  The  reader  will  re- 
member that  Lord  Cockburn's-  portrait  of  that  personage  is  by 
no  means  flattering — he  shows  him  as  prejudiced  and  drunken, 
but  kindly.  Perhaps  he  should  have  said  something  bitterer ; 
but  if  the  memory  of  many  personal  kindnesses  softened  the 
indignation  against  political  violence  and  perhaps  professional 
incompetence,  is  not  the  error  one  that  leans  more  to  virtue's 
side  than  the  opposite  error  of  turning  round,  at  the  close  of 
day,  to  make  former  friendship  a  motive  for  disparagement 
and  perversely  to  find  in  old  enmity  a  reason  for  praise  and 
honour  ? 


FROM  THE  "  SCOTSMAN"  OF  NOVEMBER  8,  isse. 

SOME  person  or  another — we  have  no  strict  right,  to  say  who, 
but  some  person,  i.e.,  some  one  person,  and  one  person  only — 
has  been  made  exceedingly  miserable  and  altogether  restless 
by  an  event  which  has  given  happiness  and  heart-easing  mirth 
to  all  mankind  besides — the  publication  of  Lord  Cockburn's 
"  Memorials."  This  one  person,  however,  is  a  host  in  him- 
self, having  an  extraordinary  power  of  multiplying,  though 
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somewhat  less  power  of  transforming,  himself,  to  meet  emer- 
gencies like  this  one  of  speaking  as  for  the  whole  world  while 
really  in  a  minority  of  one.  He  can  play,  as  perhaps  in  his 
time  he  has  really  played,  many  parts.  Forbid  that  we  should 
exclaim  with  Stephano — "  Four  legs  and  two  voices  ! — his 
forward  voice  is  to  speak  well  of  his  friends — his  backward 
voice  is  to  spatter  foul  speeches  and  to  detract;"  for  that 
would  be  a  description  not  only  rather  monstrous,  but  on  some 
points  quite  inadequate,  seeing  that  at  this  moment  the  restless 
unknown  has  several  more  than  two  voices  going  at  full 
stretch,  and  that  never  is  any  one  of  his  voices  employed  to 
"  speak  well  of  his  friends."  We  had  him  first  on  this  subject, 
as  readers  may  remember,  in  the  August  No.  of  the  Law 
Magazine  and  Law  Review — we  have  him  again  in  the 
November  No.  of  the  same  heavy  yet  erratic  publication  ;  and 
in  the  interval  we  have  had  him  in  a  "  side"  or  subordinate 
article  in  the  Times,  and  in  some  violently  intruded  interpola- 
tions in  an  article  in  the  Quarterly  Review  on  Whately's  edi- 
tion of  Bacon's  Essays/"  Now,  we  do  not  presume  to  say  who 
the  man  is,  but  we  do  say  quite  distinctly  that  all  these  pro- 
ductions proceed  from  one  and  the  same  source,  whatever  it 
may  be — that  the  whole  of  this  procession,  scanty  enough  after 
all,  is  made  up  of  one  man  in  various  transparent  disguises. 
In  theatrical  affairs,  when  a  Roman  or  other  army  deploys  on 
the  stage,  the  soldier  wha  marches  out  at  the  left  scampers 
round  behind  the  scenes  and  re-enters  at  the  right  a  stately 
centurion — by  which  ingenious  yet  simple  process  the  mana- 
gerial Caesar  "  gets  back  his  legions"  to  any  amount  required. 
Even  so  does  the  remarkable  person  whom  Lord  Cockburn's 
"  Memorials"  have  so  unpleasantly  affected,  parade  himself 
before  the  rather  languid  public  gaze — now  he  stalks  forth, 
the  Law  Review,  grave  and  bitter — now  he  hops  forward,  the 
Quarterly  Review,  rather  lively  but  just  as  bitter — anon  he 
bellows  in  the  Times,  the  same  sentiments  with  the  same  voice 
— and  at  last,  among  other  humbler  characters,  he  condescends 
to  appear  as  nothing  more  august  than  "  an  eminent  indi- 
vidual who  was  contemporary  with  Lord  B at  the  High 
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School."  All  this  may  or  may  not  be  imposing  as  to  produc- 
ing on  the  unwary  an  impression  of  numbers ;  but  it  is  certain 
that  there  could  scarcely  be  a  case  which  more  requires  help 
from  some  such  desperate  device.  It  is  the  case  of  an  anony- 
mous writer  contradicting  on  his  own  authority  statements 
authenticated  by  an  honoured  name,  and  often  by  the  know- 
ledge and  belief  of  the  whole  contemporary  generation.  How 
highly  necessary,  then,  that  the  one  anonymous  authority 
should  be  split  into  several,  each  ready  to  corroborate  the 
others  !  Says  Gibbon — "  So  Aburafe  testifies — but  who 
testifies  for  Aburafe  1"  Why,  Aburafe  will  do  it  for  himself. 
If  you  will  riot  quite  believe  the  Laiv  Review,  will  you  venture 
to  question  the  Quarterly  ? — or  if  you  do,  will  you  dare  to 
deny  the  Times  ? — or,  if  you  are  infidel  to  all  these,  can  you 
refuse  to  bow  before  the  "eminent  individual?"  Well,  per- 
haps if  we  knew — that  is,  if  we  were  entitled  to  say — who  the 
eminent  individual  is,  we  should  feel  bound  and  glad  to 
acknowledge  the  immortal  services  of  one  whose  most  lament- 
able aberrations  cannot  suffice  to  pull  him  down  from  that 
eminence  to  which  he  has  attained,  by  prodigies  of  quite 
another  class  than  those  which  surprise  us  in  these  last  scenes. 

Of  the  charges  of  inaccuracy  brought  against  Lord  Cock- 
burn  by  this  mysterious  and  perturbed  spirit,  there  are  three 
things  specially  to  be  noted — that  most  of  the  contradictions 
are  merely  bare  assertions,  made  on  anonymous  authority  ; 
that  (as  we  shall  seek  to  show)  in  those  cases  in  which  appeal 
is  made  to  other  evidence,  the  result  is  that  the  contradictions 
are  utterly  disproved  ;  and  that,  after  all,  the  points  disputed 
are  so  petty,  as  not  to  be  worth  dispute — indicating  that  Lord 
Cockburn  is  assailed  from  that  quarter,  not  for  anything  he 
has  hastily  said,  but  for  something  or  another  that  he  has 
deliberately,  and  perhaps  in  unappreciated  kindness,  left  un- 
said. 

Two  sufficient  specimens  of  the  first  class  of  contradictions 
— bare  assertions  by  nobody  knows  whom — are  to  be  found  in 
the  cases  of  the  written  political  pledge  offered  to  Mr  Cran- 
stoun,  and  of  the  character  of  Braxfield,  which  Lord  Cockburn 
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describes  as  harsh,  and  which  the  perturbed  spirit  insists  was 
in  a  notable  degree  "  amiable."  Well,  what  we  do  know  is, 
that  Lord  Cockburn  knew  and  lived  beside  Mr  Cranstoun 
till  the  end,  and  that  he  gives  the  statement  as  got  from  Mr 
Cranstoun's  own  lips  : — "  I  have  heard  George  Cranstoun 
say  that  the  written  test  was  put  to  him  by  a  celebrated  Pro- 
fessor of  law,  acting  for  the  Tory  party." — (Memorials,  p.  92.) 
And  we  know  also  that  Lord  Cockburn  saw  much  of  Brax- 
field,  and  lived  all  his  life  in  the  city,  and  among  the  men 
that  knew  him  best,  and  that  the  brutality  of  the  man  (Lord 
Cockburn  is  as  copious  as  the  Law  Reviewer  in  acknowledging 
his  talents)  is  not  only  an  idea  burned  into  the  mind  of  the 
Scottish  people,  but  dealt  with  as  an  accepted  fact  by  writers 
of  Braxfield's  own  party,  such  as  Lockhart  and  Scott.  On 
what  ground,  at  whose  call,  are  we  to  disbelieve  all  this  testi- 
mony? Is  it  because  Lord  Cockburn  was  a  man  whose 
name  throws  doubt  upon  a  statement"?  The  Law  Reviewer 
in  November  would  seem  to  think  so,  for  he  says  that  "  things 
recorded  by  Lord  Cockburn,  and  not  disproved,  may  be  true, 
although  Lord  Cockburn  has  stated  them;"  but  the  same 
writer  was  in  a  different  mind  in  August,  when  he  wrote — 
"  It  is  impossible  to  question  the  excellent  qualities  of  Lord 
Cockburn,  or  to  doubt  his  talent  and  information — least  of  all 
can  any  one  deny  Ms  strict  integrity.  We  may  then  let  this 
writer  pair  oif  against  himself — himself  in  August  against 
himself  in  November ;  and  then  we  have  the  belief  and  testi- 
mony of  all  the  rest  of  mankind,  that  ever  knew  or  looked 
upon  the  man,  that  truth  was  in  all  his  ways.  Well,  then, 
what  have  we  left  on  the  other  side — why  are  we  to  believe 
that  there  was  no  "  written  test,"  and  that  Braxfield  was  a 
man  famed  for  being  "amiable  ?"  -  We  are  not  bound  to  see 
anything  but  an  anonymous  writer,  who  may  probably  enough 
have  had  no  better  opportunities  of  knowledge  than  the  mass 
of  his  readers,  who  were  not  born  till  after  the  men  and  the 
incidents  about  which  he  debates  had  been  half-forgotten. 
But  we  are  going  to  make  a  generous  concession — suppose, 
merely  for  argument's  sake,  that  the  anonymous  authority 
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were  no  less  a  person  than  Henry,  Lord  Brougham.  Why, 
even  then  we  are  not  dismayed,  nor  satisfied.  Lord 
Brougham,  living  in  London,  had  not  one  tithe  of  the  means 
of  information  possessed  by  Lord  Cockburn,  living  in  Edin- 
burgh, and  enjoying  the  confidence  of  his  contemporaries. 
Again,  waive  even  that,  and  bring  the  matter  to  the  naked 
fact  that  Lord  Cockburn  asserts  that  Lord  Brougham  denies 
— can  people,  since  decide  they  must,  long  debate  which  of 
the  two  to  choose  ? 

In  taking  next  a  specimen  or  two  of  the  cases  in  which  this 
writer,  with  many  shapes,  and  no  name,  refers  to  dates,  or  as- 
certainable  facts,  in  support  of  his  contradictions,  we  deal  first 
with  one  which  is  not  in  any  respect  the  most  important,  but 
which  the  writer  treats  as  something  quite  dreadful  in  itself, 
and  quite  conclusive  as  against  the  veracity  of  Lord  Cock- 
burn.  The  matter  is  thus  re-stated  in  the  November  No.  of 
the  Laiv  Review  : — 

"  The  suspense  of  the  two  parties  at  Edinburgh  for  weeks  after  Mr 
Canning's  death,  and  their  relief  from  all  uncertainty  by  Lord  Lansdowne's 
taking  office,  is  a  pure  invention.  Lord  Lansdowne  had  taken  office  some 
weeks  before,  and,  as  Home  Secretary,  had  gone  to  Windsor,  and  an- 
nounced Mr  Canning's  death  to  the  King.  It  is  therefore  absolutely  im- 
possible that  there  can  be  any,  the  least,  foundation  for  Lord  Cockburn's 
tale  of  the  weeks  during  which  the  parties  remained  anxious — one  hoping, 
the  other  fearing — till  Lord  Lansdowne's  acceptance  removed  all  doubt. 
If  this  statement  had  occurred  in  the  deposition  of  a  witness  in  any  Court 
of  Justice,  and  it  had  been  proved  by  other  testimony  to  be  utterly  with- 
out foundation — proved,  indeed,  by  facts  which  every  one  believed,  and 
which  the  party  producing  the  witness  admitted  to  be  incontrovertible — 
there  would  have  been  an  end  at  once  to  the  credit  of  that  witness,  and 
no  reliance  would  have  been  placed  on  any  other  part  of  his  testimony." 

Now,  what  are  the  facts  ?  Certainly  that  Lord  Lansdowne 
was  in  office  before  Canning's  death,  but  also  as  certainly 
that,  by  that  event,  the  Ministry  was  dissolved,  and  then  re- 
constructed ;  and  that,  in  the  course  of  that  reconstruction, 
when  Mr  Herries,  who  had  gone  out  when  Canning  came  in, 
was  brought  back  and  appointed  Chancellor  of  the  Exchequer 
(we  quote  from  the  narrative  in  the  Annual  Register  for  1827, 
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to  which  this  writer  himself  refers  as  an  authority),  "  the  Mar- 
quis of  Lansdowne  waited  upon  His  Majesty  to  resign  the  seals 
of  the  Home  Department"  Ultimately,  Lord  Lansdowne  was 
persuaded  to  resume  in  the  Goderich  Ministry  the  same  office 
he  had  held  in  the  Canning  one — and  thus  was  formed  (says 
the  same  chronicler)  "  this  new  Ministry,  the  third  which  the 
country  had  seen  in  the  space  of  seven  months."  Lord  Cock- 
burn's  statement  is  therefore  perfectly  accurate  even  in  a 
technical  sense — besides  being  quite  beyond  question  as  to 
the  "anxiety"  that  would  necessarily  exist  as  to  whether  Lord 
Lansdowne  and  the  other  Whigs  who  had  taken  office  under 
Canning  would  take  office  again  under  his  successors.  And 
Lord  Cockburn's  accuracy  being  thus  established,  it  follows 
that  the  critic  who  accuses  him  on  that  point  of  an  error  so 
gross  as  to  render  him  "unworthy  to  be  a  witness  in  any 
Court  of  J  ustice,"  does  thereby  condemn  himself  as  utterly 
reckless  and  incredible.  A  worse  case  follows — again  quoting 
from  the  last  No.  of  the  Law  Review  : — 

"  He  (Lord  Cockburn)  gives  the  relief  of  the  Whigs  from  their  anxiety 
at  Mr  Canning's  death,  as  occasioned,  not  only  by  Lord  Lansdowne  being 
Home  Secretary,  but  by  the  knowledge  that  he  was  sure  to  be  guided  by 
Mr  Abercrotnby  and  Mr  Kennedy.  Now,  We  know  that  Mr  Abercromby 
was  then  Chief-Baron  in  Scotland  ;  and  we  are  very  positively  assured  that, 
when  he  went  to  Scotland,  he  distinctly  stated  that  he  would  never,  on 
any  account,  interfere  in  any  manner  of  way  with  the  disposal  of  political 
patronage — a  resolution  which  he  continued  steadily  to  act  upon." 

A  single  fact  upsets  all  this — Mr  Abercromby,  who,  the 
Reviewer  "knows  was  then  (1827)  Chief-Baron  in  Scotland," 
did  not  receive  that  appointment  until  1830,  but  was  "  then" 
(1827),  and  for  two  years  and  a-half  afterwards,  M.P.  for  the 
borough  of  Calne.  When  the  Law  Reviewer  recovers  from  his 
surprise,  he  will  find  the  appointment  officially  notified  on  9th 
February  1830.  Only  one  more  case  at  present.  The  fol- 
lowing appears  in  the  same  article  as  we  have  already  cited  :  — 

"  A  letter  lies  before  us  from  an  able  and  highly  respectable  member  of 
the  Scotch  Bar,  indignantly  referring  to  some  of  Lord  Cockburn's  state- 
ments, and  treating  as  they  deserve  '  the  numerous  blunders  and  inaccu- 
racies of  his  narrative.'  One  instance  is  remarkable.  Whoever  has. 


LORD  COCKBURN'S  MEMORIALS.  15 

observed  Lord  Cockburn  give  Professor  Playfair  as  the  author  of  the 
character  of  President  Blair,  inserted  in  the  newspapers  immediately  upon 
his  decease,  must  have  wondered  how  any  one  could  bring  his  mind  to  be- 
lieve so  strange  a  story.  But  the  more  strange  the  better  Lord  Cockburn 
liked  it.  The  learned  mathematician  and  geologist  had,  as  may  well  be 
supposed,  nothing  whatever  to  do  with  it.  The  real  and  the  only  author 
was  the  learned  lawyer,  the  writer  of  the  letter  referred  to,  who  also  men- 
tions the  accident  that  gave  occasion  to  his  writing  it.  He  mentions 
having  remonstrated  with  Lord  Cockburn  on  the  caricatures  in  his  Life 
of  Lord  Jeffrey,  '  a  work'  (says,  he)  '  which  has  now  sank  to  its  level.'  " 

Now,  turn  to  the  Edinburgh  Review  for  April  1839,  and  there 
you  will  find  an  article  on  "  Public  Characters,"  written  by 
Lord  Brougham,  and  to  that  article  an  addendum  or  post- 
script, which  gives  the  aforesaid  character  of  President  Blair, 
"  inserted  in  the  newspapers  immediately  upon  his  decease," 
and  says,  "It  was  written  ly  Professor  Play/air,  and,  as  the 
production  of  so  very  eminent  a  writer,  and  one  devoted  to 
such  different  pursuits,  it  cannot  but  be  viewed  as  both  inter- 
esting and  curious  in  no  ordinary  degree."  Now,  it  would  be 
no  violent  assumption  to  say,  that  the  author  of  the  article  was 
the  author  also  of  its  postscript,  and  consequently  that  the 
originator  of  the  statement  which  "  it  is  wonderful  how  any 
man  could  bring  his  mind  to  believe,"  was  a-  person  no  less 
infallible  than  Lord  Brougham  himself.  On  that  point,  it  is 
probably  easier,  if  it  is  not  more  convenient,  for  the  Law  Review 
than  for  us  to  make  inquiries  at  the  proper  quarter.  But  we 
can  produce  a  greater  authority,  perhaps,  than  even  the  Edin- 
burgh Review — an  authority  no  less  decisive  than  the  Law 
Review  itself!  In  the  second  volume  of  that  periodical,  in  an 
article  entitled  "  Lord  President  Blair,"  we  read,  at  p.  341  :— 
"  At  the  advanced  age  of  66  he  ascended  the  Bench,  and 
there  was  seen,  in  all  its  great  glory,  the  first  quality  of  his 
nature,  an  innate  love  of  justice  and  abhorrence  of  inequity, 
without  which,  a  celebrated  writer,  Professor  Playfair,  tells  us, 
"  the  President  was  accustomed  emphatically  to  declare  all 
other  qualities  in  a  judge  avail  nothing,  or  rather  are  worse 
than  nothing;"  and  so  on,  quoting  from  the  "Character"  in 
dispute.  It  is  perhaps  scarcely  relevant  or  worth  while  to  men- 
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tion,  that  this  article,  in  the  second  volume  of  the  Law  Review, 
in  which  the  above  passage  occurs,  was,  at  the  time,  generally 
understood  to  be  from  the  pen  of  Lord  Brougham.  But  we 
have  to  do  only  with  the  Law  Review-^-and.  we  have  done 
more  than  enough,  when  we  have  shewn  that  the  Law  Review 
did  itself  make  that  very  statement  which  the  Law  Review 
now  says  it  is  impossible  that  any  man  could  ever  have  believed, 
and  for  merely  repeating  which  Lord  Cockburn  is  to  be  con- 
demned as  utterly  unworthy  of  trust  I  At  all  events,  it  was 
not  Lord  Cockburn  who  made  the  statement  on  which  it  is 
proposed  he  should  be  condemned  as  utterly  unworthy  of 
belief  in  anything  whatever — it  appeared  nearly  twenty  years 
ago,  in  the  most  honoured  and  conspicuous  position  of  post- 
script to  an  article  by  Lord  Brougham,  in  the  Edinburgh ; 
and,  what  is  more,  there  and  elsewhere  has  it  remained  uncon- 
tradicted  until  this  current  month,  although  all  the  while  there 
has  been  an  "  able  and  highly  respectable  member  of  the 
Scotch  bar,"  whose  literary  eminence  has,  perhaps,  no  other 
foundation.1  This  is  passing  strange — not  so  much  that  the 
thing  ("  a  poor  thing,  but,"  perhaps,  "  mine  own")  should  not 
have  been  claimed  before  by  its  true  author,  but  that  it  should 
have  been  claimed  now.  When  the  Edinburgh  gave  it  to 
Playfair,  then  was  the  time  to  assert  to  whom"  the  glory- 
truly  belonged — not  now,  when  nobody  is  caring,  and  all  the 
other  parties  concerned  are  no  more  here  to  confess  their  mis- 
take, and  atone  for  their  injustice.  Although  we  are  not  at 
present  concerned  to  do  more  than  to  show  that,  if  there  was 
any  mistake,  it  was  not  Lord  Cockburn's,  might  we  just  venture 
to-  hint  that  there  is  a  possibility  of  mistake  elsewhere — though 
not  necessarily  the  sort  of  mistake  committed  by  an  "  able 
and  respectable  member"  of  the  parochial  teachership  of  Scot- 
land, who,  a  year  or  two  ago,  so  far  forgot  himself  as  suddenly 
to  recollect  that  he  was  the  author  of  "  Lines  on  the  Burial  of 
Sir  John  Moore."  Besides,  the  Lines  on  Moore  were  worth 
claiming — those  on  President  Blair  are  "  nothing  to  nobody." 

1  It  afterwards  appeared  that  the  member  of  the  Scotch  bar  alluded  to 
was  Mr  W.  Buchanan. 
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And  the  same  highly  inaccurate  and  descriptive  vulgarism 
is  strictly  applicable  to  all.  the  accusations  of  error  brought  by 
the  mysterious  and  multiform  writer  with  whom  we  have  been 
cursorily  dealing — and  with  whom  we  may  deal  again  when 
nothing  better  is  stirring.  The  accusations,  unfounded,  so  far 
as  we  can  test  them,  are  really  "  nothing  to  nobody,"  whether 
they  be  correct  or  incorrect.  They  spring  from  some  other 
source  than  a  love  of  accuracy — from  some  grievance  which 
it  is  not  convenient  to  specify.  A  man  was  brought  before  a 
London  police  court  some  time  ago  for  bawling  a  song  in  the 
public  street,  and  it  transpired  in  the  course  of  the  evidence 
that  the  ditty  which  so  intolerably  disturbed  the  neighbourhood 
was,  "  I  have  a  silent  sorrow  here — a  grief  I'll  ne'er  impart." 
This  is  precisely  the  case  of  the  Law  Reviewer,  in  his  various 
shapes  and  disguises — he  is  making  a  noise,  not  to  say  a  nui- 
sance, about  a  sorrow  which  it  is  inconvenient  for  him  to  im- 
part, and  about  which,  therefore,  he  had  better  be  silent. 


FROM  THE    "  SCOTSMAN  "    OF  NOVEMBER  15,  1856. 

IT  is  the  decided  opinion  of  one  man  unknown  that  such 
books  as  Lord  Cockburn's  "  Memorials,"  ought  not,  under 
any  circumstances,  to  be  permitted,  and  that  the  desire  or 
injunction  of  the  author,  does  not,  in  such  cases,  constitute 
any  right  of  publication  in  those  on  whom  the  materials 
devolve,  or  on  whom  publication  may  have  been  specially 
imposed  as  a  duty.  To  support  this  proposition,  law  and 
logic  are  called  in  as  if*  by  one  accustomed  to  deal  with  them 
authoritatively,  and  the  sum  of  the  whole  reasoning  is,  that 
nobody  is  entitled  to  publish  any  book  that  is  not,  in  the 
opinion  of  everybody,  correct  in  every  statement — or  that  is 
disagreeable  to  any  of  the  persons  mentioned,  or  to  any  of 
their  kith,  kin,  or  allies — or  that  is,  in  anybody's  opinion, 
injurious  to  the  reputation  of  the  author  himself.  These  three 
points — gravely  maintained  by  the  Law  Review  in  August, 
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and  again  in  November,  and  less  formally  indicated  by  the 
same  pen  in  the  Times  and  the   Quarterly  Review — are  sen- 
tences of  condemnation,  not  only  upon  all  books  of  memoirs 
or    correspondence,    but    upon    almost   all    books    whatever. 
"What  book  is  there  in  all  this  world,  which  some  one  or  more 
men  are  not  prepared  to  say  is  in  some  way  or  another  inac- 
curate,  or   offensive,    or   tending  ,  to    the   diminution    of  its 
author's  credit  I     Lord  John  Russell,  according  to  the  peri- 
patetic writer  whose  steps    we  are  tracking,  has  been  the 
literary  murderer  of  two  eminent  men,  Charles  James  Fox 
and  Thomas  Moore,  by  publishing  letters  and  diaries  which 
do  them  no  credit — and  now  Lord  Cockburn's  executors  have 
done  as  much  for  him.     It  is   nothing  to  the  purpose,    it 
appears,  that  Moore  not  only  prepared  the  matter,  but  by  his 
last  will  and  testament  imposed  on  Lord  John  Russell  the 
duty  of  giving  it  to  the  world — nor  that  nothing  has  been 
published   of  Lord    Cockburn's   (whatever   may   have   been 
withheld)  which  he  did  not  fully  design  and  carefully  prepare 
to   be  published.     "  That   gives  no   right,"    says   the    Law 
Reviewer,  with  a  tone  as  authoritative  as  if  it  were  coming 
from  the  woolsack.     Again,  Lord  Cockburn's  "  Memorials  " 
ought  to  have  been  suppressed,  because  they  are  "  offensive  " 
to  the  friends  and  descendants  of  certain  persons  who  are 
mentioned  therein  without  unalloyed  praise  or  fervid  venera- 
tion.    Well,  it  is  very  strange  that  no  one  man  has  yet  come 
forward  in  his  own  name,  to  complain  of  the  wrongs  done  to 
the  memory  of  his  progenitor,  and  that  the  only  complainer  is 
one  who  gives  no  name  and  uses  many  disguises,  and  whose 
grievance,  for  anything  we  know,  may  be,  not  anything  that  has 
been  said,  but  something  that,  in  unappreciated  kindness,  has 
been  omitted.     Still  stranger  is  it  to  charge  with  offensiveness 
a  book  that  is  charitable  and  delicate  to  a  fault — that  handles 
even  JBraxfield  "  as  though  you  loved  him."     The  argument 
amounts  to  this — that  you  must  not  publish  anything  about 
any  public   man  that  may  be   discomforting  to  his  grand- 
nephew,   or  his   female  cousin   in    the   fourth    degree,   and, 
farther,    that   you    must   publish    nothing    about   any    man 
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deceased,  even  though  himself  have  so  ordered,  that  is  not 
absolutely  honourable  or  laudatory.  Even  consent  of  parties 
is  no  excuse — and  truth,  in  the  view  of  this  moralist,  appears 
a  good  objection.  Then  as  to  "  inaccuracy,"  even  the 
gravest  histories  of  the  most  recent  and  most  conspicuous 
events  have  their  accuracy  disputed.  It  would,  therefore, 
have  been  wonderful  had  a  work  dealing  so  much  with  com- 
paratively small  events  and  small  men  as  Lord  Cockburn's, 
have  been  left  altogether  undisputed — it  is  wonderful  that  no 
person  should  have  raised  a  voice  against  its  accuracy  except 
one  who  has  been  already  convicted,  and  whom  we  are  now 
about  to  convict  in  two  or  three  additional  instances,  of  being 
for  the  time  in  a  highly  disordered  state  of  mind  as  to  matters 
of  fact.  It  is  painful  to  have  to  deal  thus  controversially  with 
a  work  whose  graceful  humour  and  kindliness  have  delighted 
all  mankind  but  one ;  but  the  task  is  rendered  in  a  manner 
incumbent  by  the  fact,  that  this  most  gentle  and  truthful  book 
is  attempted  to  be  made  an  instrument  against  its  author's 
character,  by  means  of  specific  and  elaborate  accusations  of 
misstatement,  every  one  of  which  crumbles  at  the  first  touch 
of  inquiry. 

One  of  the  bitterest  things  insinuated  by  the  Law  Reviewer 
is,  that  Lord  Cockburn's  depute-advocateship  under  the  Tory 
Government  was  a  thing  which,  notwithstanding  his  profes- 
sions of  reluctance,  he  was  very  glad  to  get,  and  very  sorry 
and  unwilling  to  lose.  Lord  Cockburn's  statement,  it  will  be 
remembered,  is  the  reverse  of  this.  This  is  his  account  of  the 
circumstances  under  which  he  was  appointed : — 

"  I  happened  to  be  in  London  when,  most  unexpectedly,  the  change  of 
administration  took  place.  I  was  sent  for  by  Lord  Melville  and  his 
nephew  Robert  Dundas,  the  Lord  Chief-Baron.  On  going  to  them,  I 
was  surprised  to  be  offered  one  of  the  Advocate-Deputeships,  and  objected 
to  take  it,  on  the  ground  that  my  opinions  were  not  those  of  the  Govern- 
ment. To  this  it  was  answered  that  the  place  was  offered,  and  its 
acceptance  urged  upon  me,  solely  from  family  connection,  and  without  the 
understanding  of  any  political  tie.  I  took  a  day  to  consider ;  and  con- 
sulted Francis  Homer.  He  saw  no  good  likely  to  come  of  it,  but  no 
decent  ground  on  which  I  could  quarrel  with  my  kindred,  since  they  gave 
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the  place  on  such  terms.  After  some  more  kindly  expostulation,  I 
yielded;  though  in  doing  so  I  had  considerable  misgiving  as  to  the 
result." 

This  of  his  dismissal : — 

"In  July  1810,  I  had  the  honour  of  being  dismissed  by  the  Lord 
Advocate  from  being  one  of  his  Deputes.  The  grounds  of  divorce  were, 
that  I  had  never  been  adequately  of  his  party,  and  that  I  had  voted 
against  him  at  a  Faculty  meeting  a  few  days  before.  I  told  him  that  I  had 
long  expected  to  be  turned  out,  and  reminded  him  of  the  terms  on  which 
I  had  unwillingly  accepted  the  office,  and  which  implied  no  fealty  to  him. 
He  said  he  knew  this,  but  that  he  and  the  relatives  to  whom  I  had  owed 
it,  had  deemed  my  scruples  '  a  mere  youthful  fervour,'  which  was  ex- 
pected to  wear  off.  I  might  have  told  him  truly,  that  my  fear  that 
they  might  think  so  had  only  made  the  fervour  warmer.  I  'never  felt 
more  relieved  than  on  getting  rid  of  a  connection  which  had  all  along 
been  more  than  half  compulsory,  and  never  comfortable." 

These  are  the  statements  of  Henry  Cockburn  ;  Some- 
body-or-another — perhaps  Henry  Somebody-or-another— says 
that  they  are  pretence  or  untruth.  The  matter  might  very 
well  rest  here — Henry  Cockburn's  word  against  that  of  some 
person  unknown,  on  a  transaction  of  which  Henry  Cockburn 
alone  knew  the  circumstances  and  the  motives.  But  we  call 
other  two  witnesses  against  Somebody.  The  first  is  himself 
— the  same  writer  in  August  accepted  as  true  what  he  denies 
and  scorns  in  November  (of  course,  we  speak  of  the  two 
articles,  avowedly  by  the  same  pen,  in  the  Law  Review}. 
How  does  it  happen  that  his  memory. — for  the  matter  rests  on 
his  own  word — should  have  so  miraculously  brightened  (or 
darkened)  between  August  and  November  regarding  an  in- 
cident which  took  place  half  a  century  ago  !  The  second 
witness  against  him,  is  the  very  simple  fact,  that,  if  Lord 
Cockburn  had  been  anxious  to  get  and  unwilling  to  lose  the 
office,  he  would  not  have  taken  a  course  so  certain  to  deprive 
him  of  it,  as  to  adhere  all  the  more  firmly  and  fervidly  to  his 
own  political  party,  and,  finally,  when  the  opportunity  came, 
take  that  step  which,  as  he  himself  expresses  it,  afforded  the 
"  sure  grounds  of  divorce."  Nothing  could  have  been  easier 
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than  for  Lord  Cockburn  to  keep  the  office  if  he  so  wished — it 
is  beyond  even  the  Law  Reviewer's  powers  of  denial,  that  he 
was  diligent  in  the  use  of  the  obvious  means  of  losing  it. 
The  accuser,  however,  it  must  be  confessed,  has  a  witness  on 
his  side  too — only,  like  himself,  he  is  anonymous.  Writing 
to  the  Times)  he  backs  up  the  charge  by  saying,  "  Our  in- 
formant, who  was  in  daily  correspondence  with  Lord  Mel- 
ville, is  confident  he  must  have  been  informed  if  Lord  Cock- 
burn  had  had  any  difficulties"  about  taking  and  keeping  the 
office.  Now,  we  know  only  one  man  now  alive  (of  course,  a 
Scotch  lawyer  and  Scotch  Tory)  who  could  have  been,  or 
could  boast  he  had  been,  in  daily  correspondence  with  Henry 
Lord  Melville  on  such  topics  fifty  years  ago ;  and  we  have 
no  right  to  introduce  his  name,  since  it  has  been  withheld  by 
the  friend  who  has  publicly  used  his  private  correspondence. 
But,  if  we  ought  not  to  say  that,  were  the  name  given,  we 
should  perhaps  recognise  it  as  that  of  one  whose  "  confidence" 
as  to  what  he  knows  has  led  him  astray  before  now,  we  may 
at  least  say  that  we  certainly  should  not  recognise  it  as  the 
name  of  any  man  whose  word  as  to  Henry  Cockburn's  inward 
motives  could  possibly  be  put  against  that  of  Henry  Cock- 
burn  himself. 

Speaking  of  the  great  Edinburgh  dinner  to  Lord  Brougham, 
in  1825,  which  was  attended  by  a  greater  number  of  persons 
(850)  than  had  ever  appeared  at  any  similar  political  meeting 
in  Scotland,  Lord  Cockburn  (who  was  chairman)  relates  that 
Brougham,  while  the  cloth  was  removing,  privately  remarked 
to  him  that  he  would  rather  open  a  debate  in  the  House  of 
Commons  "  than  address  the  audience  before  him,  which,  he 
said,  was  the  largest  he  had  ever  spoken  to  under  a  roof." 
This  the  Law  Reviewer,  etc.,  fiercely  denounces  as  "  on  the 
face  of  it,  a  fancy,"  and  as  "  ridiculous,"  and  explains  that 
"  what  Mr  Brougham  must  have  expressed  was  the  horror  he 
felt  at  speaking  about  nothing — speaking  for  mere  speaking's 
sake."  Now,  in  the  first  place,  who  is  this  that  asks  us  to  be- 
lieve that  he  knows  better  than  Cockburn  what  Brougham 
whispered  into  Cockburn's  ear  ?  There  is  only  one  man  en- 
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titled  to  say  a  word  on  that  subject — and,  for  two  reasons 
which  we  shall  state,  it  is  impossible  that  that  man  could  say 
what  this  man. of  the  Law  Review  does  say.  What  was  the 
occasion  regarding  which  this  writer  remarks  that  there  was 
"nothing  to  speak  about?"  A  great  and  impressive  one  in 
the  life  of  Henry  Brougham — not  an  inconsiderable  one  even 
in  the  history  of  Scotland.  Henry  Brougham  had  left  Edin- 
burgh, the  place  of  his  birth  and  education,  almost  unknown 
in  person,  and  in  opinions  almost  proscribed — he  came  back, 
famous,  powerful,  successful,  and  "his  old  friends  and  fellow- 
labourers  gave  him  a  reception  fervidly  expressive  of  their 
pride  and  admiration.  Contemporary  evidence  gives  the  most 
accurate  idea  of  the  spirit  and  intent  of  such  proceedings — 
and  it  was  thus  that  this  journal  spoke  the  next  morning  of 
the  dinner  of  1825  :— 

"  No  excitement  or  bustle,  like  that  of  the  last  two  days,  has  been  wit- 
nessed here  since  the  King  was  in  Edinburgh.  From  the  number  of 
strangers  in  the  town,  and  from  the  expression  generally  visible  in  the 
countenance,  it  was  obvious  that  something  was  in  expectation ;  and  we 
think  it  not  less  creditable  to  Scotland,  than  flattering  to  the  individual 
who  was  the  cause  of  it,  that  such  a  wide  and  deep  interest  was  felt. 
Comparatively  a  few  years  ago  Mr  Brougham  had  left  Edinburgh,  with 
almost  nothing  to  aid  him  but  the  education  he  had  received  among  us, 
and  his  own  mental  powers.  He  came  to  us  now  the  undisputed  leader 
of  opposition  in  Parliament,  the  leading  and  most  gifted  counsel  at  the 
English  bar,  and,  what  many  will  think  not  less  distinguished,  one  of  the 
most  able  and  popular  writers  of  the  day,  on  every  subject  which  touches 
the  higher  interests  of  the  human  race. " 

Could  anything  be  more  cruel  than  to  state  that  on  such 
an  occasion  any  man  should  say  he  could  find  "  nothing  to 
speak  about?" — and  how  much  greater  is  the  cruelty  when 
that  man  is  Henry  Brougham,  who  could  and  will  on  every 
occasion  find  something  to  speak  about,  not  even  omitting 
those  occasions  on  which  it  beseemed  or  may  beseem  him  to 
be  silent !  In  the  second  place,  Lord  Brougham,  on  that 
occasion,  did  say  publicly  what  the  Law  Reviewer  says  it  is 
"  impossible"  and  "  ridiculous"  to  imagine  that  he  could  have 
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said  even  privately,  and  he  said,  moreover,  the  very  opposite 
of  what  the  Law  Reviewer  insists  that  he  said  privately. 
This  is  what  he  said  publicly  : — 

"  I  feel  inability  to  describe  the  sense  I  entertain  of  the  very  singular 
kindness  with  which  I  have  been  received  this  day  by  my  fellow-citizens 
of  Edinburgh.  ...  I  am  your  fellow-citizen — born,  bred,  and  edu- 
cated in  this  town.  How  much  I  owe  to  that,  I  want  utterance  to  express." 

"  I  consider  this  meeting  as  beyond  all  example  (and  I  have  seen  many), 
but  this  is  the  most  astonishing  assemblage  of  intelligent  individuals  I  ever 
witnessed:  It  is  astonishing  to  me,  past  words  to  express." 

Yet  the  Law  Reviewer,  professing  to  speak  in  vindication  of 
Lord  Brougham,  and  in  exposure  of  Lord  Cockburn,  says 
that,  just  before  Brougham  thus  publicly  declared  his  inability 
to  multiply  and  raise  his  words  to  the  greatness  of  the  occa- 
sion, he  had  whispered  to  Cockburn  that  there  was  "  nothing 
to  speak  about !"  Pope,  it  is  true,  in  his  "  Art  of  Sinking," 
speaks  of  a  particular  form  of  bathos,  which  he  names,  we 
think,  "  The  Aposiopesis,"  which  consists,  he  says,  in  exclaim- 
ing, "  '  What  shall  I  say  T  when  one  has  nothing  to  say." 
But  the  man  (we  mean  distinctly  the  man  in  the  Law  Review) 
who  dares  to  assert  that  Lord  Brougham  was  sunk  to  that,  on 
an  occasion  fitted  to  elevate  and  make  eloquent  every  man 
with  a  heart,  is  Lord  Brougham's  worst  enemy. 

One  more  instance,  out  of  several  remaining — for  we  find 
on  investigation,  that,  on  each  and  every  one  of  the  charges, 
the  inaccuracy  is  solely  and  flagrantly  with  the  Reviewer. 
The  Law  Reviewer  says  : — 

"  No  one  can  read  without  amazement  that  passage  in  which  Lord 
Cockburn  actually  relates  that  a  subordinate  officer  of  the  Edinburgh 
magistrates,  their  Town-Clerk  [the  Depute-Clerk,  James  Laing],  used  to 
transport  rioters  or  idle  apprentices  at  his  discretion,  and  this  in  the  year 
1795.  Can  any  man  for  a  moment  conceive  it  possible  that  the  abuse  of 
a  Town-Clerk,  in  sentencing  to  transportation  untried  persons,  could  have 
been  practised,  not  frequently  and  habitually,  but  in  one  single  instance, 
without  complete  exposure,  both  at  Edinburgh  and  in  Parliament — an 
exposure  fatal  to  the  wrongdoer — almost  equally  fatal  to  whatever  party 
in  power  protected  him  ?  It  is  barely  possible,  that  as  in  those  days,  and 
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indeed  much  later,  the  practice  of  impressment  existed,  some  violence  may 
have  been  done  by  the  press-gang ;  and  the  mention  of  the  tender  by 
Lord  Cockburn  seems  to  show  that  he  had  been  imposed  upon  by  a  story 
of  this  sort,  which,  with  his  appetite  for  accounts  of  a  strange  and  sin- 
gular kind,  he  greedily  swallowed." 

And  in  the  Quarterly  Review,  supporting  the  same  accusation, 
he  says,  triumphantly  and  contemptuously — "  The  simple  fact 
is,  that  the  lads  were  pressed."  It  will  be  observed,  that  all 
the  denial  here  amounts  to  the  particular  destination  of  the 
lads — whether  they  were  sent  to  "  the  plantations,"  or  to  com- 
pulsory servitude  in  a  man-of-war.  It  is  not  denied  that  they 
were  torn  from  their  homes  without  a  trial,  and  at  the  will 
of  this  one  man  Laing — which  is  the  substance  of  Lord 
Cockburn's  statement.  It  is  little  to  the  purpose  to  say  that 
they  were  only  pressed  ;  for  impressment,  to  persons  unaccus- 
tomed and  indisposed  to  the  sea,  was  perhaps  the  most 
dreadful  form  of  banishment.  But  what  is  to  be  thought  of 
this  accuser,  when  it  is  discovered  on  the  merest  glance  at 
the  passage  to  which  he  makes  reference,  that  Lord  Cockburn 
never  speaks  of  "  transportation  "  at  all,  though  over  and  over 
again  that  word  is  put  into  his  mouth,  and  that,  on  the  con- 
trary, his  actual  words  signify  that  impressment  was  the  fate 
to  which  he  was  alluding !  Here  is  what  Lord  Cockburn 
says : — 

"  About  the  year  1795,  six  or  eight  baker  lads,  of  good  character,  and 
respectable  though  humble  parentage,  being  a  little  jolly  one  night,  were 
making  a  noise  on  the  street.  This  displeased  Mr  Laing,  who  had  a 
notion  that  nobody  could  be  drunk  with  safety  to  the  public  except  him- 
self. So  he  had  the  lads  apprehended ;  and  as  they  did  not  appear  in 
the  morning,  their  friends  became  alarmed,  and  applied  to  Mr  (afterwards 
Sir  Henry)  Jardine,  a  zealous  partisan  of  Government,  who  took  an  inte- 
rest in  the  family  of  one  of  them.  Mr  Jardine  told  me  that  next  morning 
he  inquired  about  them,  when  Laing  told  him  that  he  need  give  himself 
no  trouble,  because  '  they  are  all  beyond  Inchkeith  by  this  time. '  And  so 
they  were.  He  had  sent  them  on  board  a  tender  lying  in  Leith  Roads, 
which  he  knew  was  to  sail  that  morning.  This  was  done  by  his  own 
authority,  without  a  conviction,  or  a  charge,  or  an  offence.  They  had  been 
troublesome,  and  this  was  the  very  way  of  dealing  with  such  people.  Sucli 
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proceedings  were  far  from  uncommon,  especially  during  the  war,  when 
the  navy  and  the  army  were  the  convenient  receptacles  of  all  it  was  com- 
fortable to  get  quit  of  summarily" 

In  point  of  fact,  then,  Lord  Cockburn  says  the  same  thing  as 
his  accuser — only,  they  view  it  very  differently  :  the  accuser 
sees  "  nothing  to  speak  about"  in  more  than  half  a  baker's  dozen 
of  bakers  being,  without  trial,  sent  off  to  compulsory  servitude 
in  the  morning  for  making  a  noise  in  the  streets  over-night — 
Lord  Cockburn  saw  in  it  one  of  the  cruellest  though  most 
obscure  manifestations  of  that  system  of  unconstitutional  and 
foul  oppression,  in  withstanding  and  overthrowing  which  he 
and  Lord  Brougham  expended  their  best  days.  That  this 
man  Laing  was  all,  and  did  all,  that  Lord  Cockburn  describes, 
appears  not  only  from  the  traditions,  but  from  numerous  allu- 
sions scattered  through  the  writings  and  speakings  of  the 
period.  For  instance,  when  poor  Margarot — who  was  tried 
for  the  same  offence,  and  with  the  same  result,  as  Muir, 
Skirving,  and  Gerrald — was  meeting  the  charge  of  going  to 
a  certain  meeting  "  in  contempt  of  lawful  authority,"  he  said, 
"  Even  your  Lord  Chief- Justice  Laing,  who  goes  about  knock- 
ing people  down  in  the  street — even  his  legal  authority  had  not 
shown  itself."  These  things  seem  almost  incredible  to  us, 
who  yet  know  them  to  be  true — perhaps,  therefore,  the  Law 
Reviewer  is  to  be  excused  for  his  incredulity,  though  not  for 
his  accusations  against  others,  who  knew  the  facts,  and  could 
not  be  mistaken,  except  wilfully.  Why,  even  so  long  ago  as 
1825,  Lord  Brougham  (to  whom  we  refer  the  Reviewer  for 
correction  and  instruction),  at  that  Edinburgh  dinner  of 
which  we  have  already  spoken,  exclaimed,  when  speaking  of 
the  Scottish  reign  of  terror  which  he  had  witnessed  in  his 
youth — "Blessed  be  God!  those  days  are  now  past ;  and  the 
time  may  come  when  many  will  not  credit  such  a  tale."  How 
striking  a  thing  it  must  be  to  Lord  Brougham,  as  it  is  to  us, 
that  he  should  have  lived  to  see  the  fulfilment  of  this  as  well 
as  of  most  of  his  greater  predictions  regarding  changes  in  men 
and  times ! 
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FROM  THE  "SCOTSMAN"  OF  NOVEMBER  29,  me. 

THAT  "  many  littles  make  a  meikle"  is  avowedly  the  fact 
relied  upon  by  the  perturbed  spirit  who  has  undertaken,  in 
sundry  publications  and  under  various  disguises,  to  prove  to 
the  world  that  Henry  Cockburn  was  a  man  singularly  un- 
truthful, and  that  his  "  Memorials"  were  drawn  not  from  his 
memory  but  from  his  imagination.  The  device  adopted  was 
to  take  hold  of  the  pettiest  statements  or  most  insignificant 
anecdotes,  and  meet  them  with  indignant  denials,  sometimes 
supported  by  absurd  quibbles  or  misleading  references,  some- 
times by  nothing  at  all.  One  of  the  effects  of  such  a  plan  of 
attack  is  to  force  any  inquirer  to  follow  the  accuser  step  by 
step,  and  to  leave  no  alternative  between  a  simple  contradic- 
tion and  a  process  of  defence  as  tedious  as  that  of  the  attack. 
Perhaps  too  many  of  our  readers  have  felt  this  evil  already  in 
seeking  to  follow  us  in  pursuit  of  the  man  with  the  mask  and 
dagger ;  but,  for  the  last  time,  we  ask  their  patience  for  a  few 
sentences  in  completion  of  the  exposure. 

Perhaps  the  strangest  instance  of  the  perversity  of  spirit 
which  the  censor  has  carried  into  his  ungracious  and  desperate 
attack,  is  furnished  by  the  mode  in  which  he  deals  with  the 
persons,  both  judges  and  prisoners,  concerned  in  the  infamous 
political  prosecutions  of  1793-4.  Not  content  with  rebuking, 
some  dozen  times  over,  what  Lord  Cockburn  did  not  say  in 
condemnation  of  Braxfield,  he  maintains  that  that  well- 
remembered  person  was  a  man  peculiarly  lovable  and 
"  amiable"  and  that  his  victims  received  only  the  reward 
due  to  their  transgressions.  It  is  perhaps  nothing  to  a  critic 
so  daring  and  desperate  that,  on  both  these  points,  he  is  not 
merely  "correcting"  Lord  Cockburn,  but  contradicting,  on 
his  own  single  and  anonymous  authority,  every  competent 
witness,  Tory  as  well  as  Whig,  that  has  given  testimony, 
every  written  record  or  description,  and  every  scrap  of 
tradition. 
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What  is  it  that  Lord  Cockburn  has  said  of  Lord  Braxfield 
which  has  driven  the  learned  and  lawless  critic  to  hold  up  that 
personage  as  somebody  to  be  gratefully  and  honourably  re- 
membered ?  Lord  Cockburn  is  accused  of  having  spoken  of 
him  as  "  the  Jeffreys  of  Scotland" — whereat,  the  Law 
Reviewer,  at  intervals  of  months,  has  been  bursting  out  into 
expressions  of  horror  at  the  idea  of  that  judge  being  repre- 
sented as  "  corrupt"  and  as  everything  else  that  Jeffreys  was, 
while  he  was  "  of  the  greatest  eminence  among  the  first 
lawyers  of  the  day,"  and  "of  amiable  and  kindly  disposition" 
— and,  again,  "  his  integrity  was  spotless  and  his  character 
amiable."  In  point  of  fact,  Lord  Cockburn  speaks  as  highly 
as  does  his  censor  of  Braxfield's  learning  and  ability,  and 
nowhere  accuses  him  of  "corruption"  or  any  of  the  other 
vices  of  Jeffreys,  except  a  modification  of  one — namely, 
"  harshness  "  or  "  a  passion  for  rude  predomination,"  especially 
in  political  cases.  The  passages,  which  have  been  commented 
on  so  often  by  this  censor  that  he  seems  at  last  really  to  be- 
lieve that  they  contain  what  he  has  put  into  them,  will  be 
found  at  p.  115-16  of  the  "  Memorials;"  and  there  it  will  be 
seen  that  Lord  Cockburn,  after  speaking  very  highly  of  Brax- 
field's professional  merits,  proceeds  to  mention  his  defects,  but 
in  a  spirit  so  gentle  that  he  specially  exonerates  him  from  the 
commonly  accepted  charge  of  "cruelty,"  saying  that  "for 
that  he  was  too  strong  and  too  jovial ;"  and  finally  remarks 
that  his  worst  qualities  appeared  at  the  political  trials  of  1793-4 
— "  In  these,  he  was  the  Jeffreys  of  Scotland."  The  differ- 
ence between  saying  that,  at  certain  political  trials,  Braxfield 
showed  himself  harsh  and  domineering  after  the  manner  of 
Jeffreys,  and  saying,  as  the  Law  Reviewer  makes  Cockburn 
say,  that  Braxfield  was  another  Jeffreys  in  cruelty,  corruption, 
and  every  manner  of  baseness,  is  very  much  too  broad  to 
escape  detection.  But  it  is  not  so  easy  to  see  any  difference 
between  what  is  said  by  Lord  Cockburn  and  what  is  said  by 
the  very  man  who  reviles  him  for  saying  it.  The  Reviewer 
himself  says  (Law  Review  for  November,  p.  243),  that  Brax- 
field was  "  certainly  a  man  of  coarse  manners  and  of  consider- 
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able  violence  in  his  opinions."  Why,  Lord  Cockburn  says 
nothing  more.  No  writer  but  one  who  has,  necessarily  or 
conveniently,  forgotten  much  that  he  has  said,  could  first  have 
written  this,  and  then  kept  running  about  exclaiming  against 
the  offence  of  another  writer  that  has  said  something  not  one 
whit  stronger.  The  Reviewer  says  that  Braxfield  was  "coarse" 
and  "  violent,"  Lord  Cockburn  said  he  was  "  harsh"  and 
"  passionate" — upon  which  the  censor  who  says  "  coarse  and 
violent,"  proclaims  that  the  man  who  prefers  the  phrase  "harsh 
and  passionate"  has  thereby  proved  himself  unworthy  of  belief 
on  that  or  any  other  subject ! 

In  dealing  with  the  trials  of  1793-4,  the  Reviewer,  be- 
ginning only  with  a  resolution  to  maintain  that  the  conduct  of 
Braxfield  and  the  other  judges  was  unexceptionably  mild  and 
equitable,  works  himself  into  the  belief,  or  statement,  that 
there  was  nothing  whatever  to  be  lamented  or  condemned  in 
the  prosecution,  verdicts,  or  sentences.  Lord  Cockburn  says 
of  Braxfield's  demeanour  on  these  occasions  : — "  The  reports 
make  his  abuse  of  the  judgment-seat  bad  enough,  but  his 
conduct  was  not  so  fully  disclosed  in  formal  decisions  and 
charges  as  it  transpired  in  casual  remarks  and  his  general 
manner."  The  Reviewer  replies  that  he  finds  in  the  reports 
"  nothing  whatever  to  maintain  the  charge" — to  which  it  may 
be  time  enough  to  reply  when  the  Reviewer  can  adduce  a 
single  case  of  any  judge  in  these  days,  or  even  of  any  English 
judge  in  those  days,  venturing  upon  remarks  of  such  a  temper 
and  complexion  as  are  to  be  found  in  the  reports  of  Braxfield's 
charge  and  interruptions  in  the  cases  of  Gerrald  and  Muir. 
The  Reviewer,  too,  admits  that  some  even  of  the  unreported 
expressions  are  to  him  "  unaccountable  in  a  man  so  acute" — 
because  he  is  resolved  not  to  account  for  anything  on  the 
hypothesis  that  Robert  McQueen  was  otherwise  than  a  pecu- 
liarly just  and  merciful  judge.  As  to  the  unreported  and 
more  casual  remarks,  the  Reviewer  is  of  course  safe  from 
formal  refutation — but  he  has  to  put  his  single  self,  anonymous 
and  aliased,  not  only  against  the  concurring  traditions  of  the 
Jay — not  only  against  Lord  Cockburn,  but  against  the 
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written  evidence  of  men  like  Lockhart  and  Walter  Scott, 
who  were,  in  the  Reviewer's  phrase,  at  least  as  "  furious 
partizans"  on  the  one  side  as  Cockburn  was  on  the  other. 
For  instance,  hear  Lockhart, — "  I  should  think  it  impossible 
that  any  joke  could  have  been  too  coarse  for  this  man's  diges- 
tion ;  he  must  have  experienced  sensations  of  paradisaical 
delight  in  reading  Swift's  description  of  the  dalliance  between 
Gulliver  and  Glumdalditch.  Even  the  Yahoos,  neighing  by 
the  river  side,  must  have  been  contemplated  by  him  with  the 
most  unmingled  suavity."  But  the  Reviewer's  position  as  to 
Braxfield  personally,  desperate  as  it  is,  is  hopeful  and  respect- 
able compared  with  that  into  which  he  gets  when  he  proceeds 
to  inform  the  world  that  the  proceedings  which  Cockburn 
refers  to  as  "the  political  trials  of  1793  and  1794"  were  just 
what  they  should  have  been.  "It  must,"  he  says,  "be 
observed  of  those  sentences,  that,  excepting  in  the  cases  of  'Midl- 
and Gerrald,  perhaps  also  of  Margarot,  the  sentences  about 
the  same  time  pronounced  in  England,  were  more  severe,  and 
even  long  afterwards,  for  the  same  offences."  (It  may  be 
remarked,  on  the  strange  construction  of  this  and  many  other 
sentences,  that  the  writer's  impudent  and  successful  imitation 
of  the  clumsy  involutions  and  the  other  peculiar  literary 
defects  of  so  great  a  writer  as  Lord  Brougham  can  scarcely 
be  sufficiently  condemned  by  the  public  and  resented  by  the 
distinguished  person  aggrieved.)  But  take  it  as  it  is — there 
was  nothing  for  Lord  Cockburn  to  condemn  "  except"  in  the 
cases  of  Muir,  Gerrald,  and  Margarot.  Why,  substantially, 
if  not  fully  and  literally,  these,  and  these  only,  are  the  cases 
which  Lord  Cockburn  meant,  and  which  everybody  else 
means,  when  speaking  of  "the  political  trials  of  1793  and 
1794."  There  were  no  other  cases  indeed  that  he  could  mean 
— unless  he  had  also  in  his  recollection  the  cases  of  Fyshe 
Palmer  and  William  Skirving,  who  were  tried  at  the  same 
time  for  precisely  the  same  offence,  but  the  former  of  whom, 
having  the  luck  to  be  tried  on  Circuit,  was  sentenced  to  only 
half  the  punishment  of  the  others,  while  Skirving,  who  was 
tried  before  the  same  Court  for  the  same  acts,  and  received 
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the  same  sentence  as  Muir,  Gerrald,  and  Margaret,  was  un- 
questionably the  mildest  and  least  offensive  of  the  victims,  and 
has  undoubtedly  had  his  name  omitted  by  the  Reviewer  only 
through  accident.  The  simple  fact,  therefore,  is,  that  the 
exceptions  which  the  Reviewer  makes  in  favour  of  Lord  Cock- 
burn  comprise  all  the  cases  that  Lord  Cockburn  alluded  to ! 
or  that  any  reader  could  have  supposed  him  to  allude  to. 
Why  the  Reviewer  was  driven  to  make  an  exception  so  ex- 
tensive, and  indeed  total,  is  easy  to  be  detected — the  cases 
excepted  were  punishments  of  fourteen  years'  transportation 
for  saying  in  Scotland  what  any  man  was  free  to  say  in 
England.  The  Reviewer,  however,  tries  afterwards  to  retract 
his  exceptions,  under  the  plea,  which  would  but  little  alter  the 
case,  that  the  sentences,  though  violently  contrary  to  the  laws 
of  justice,  of  freedom,  and  of  England,  were  yet  in  accordance 
with  the  law  of  Scotland.  "  The  sentences,"  he  says,  "  on  the 
men  of  superior  talents  and  station  were  much  to  be  lamented 
and  to  be  disapproved;  but  that  the  extreme  punishment 
which  they  (? )  awarded  was  according  to  the  law  of  Scotland, 
is  undeniable"  Nevertheless  it  has  been  denied — denied 
generally,  and  denied  on  authority  at  the  least  equal  to  that 
of  any  man  on  the  Bench  in  1794.  Those  transactions  indeed 
have  been  almost  as  much  condemned  by  lawyers  as  by, 
politicians.  At  the  very  best,  it  is  mere  technical  legality 
that  can  be  alleged — an  obsolete  and  forgotten  statute  was 
stretched  to  its  utmost.  Let  us  add  that,  both  legally  and 
morally,  those  infamous  prosecutions  have,  during  all  this 
generation,  been  condemned  by  men  of  all  parties  almost 
alike.  As  a  specimen,  take  the  following  from  the  most 
truculent  organ  not  only  of  Toryism  but  of  Scotch  Toryism 
(BlackwoocCs  Magazine,  vol.  xxix.,  p.  908)  : — 

"  We  ourselves,  of  principles  so  adverse,  are  of  opinion  that  Gerrald 
was  most  harshly,  nay,  unconstitutionally  treated.  He  was  tried  under  a 
superannuated  law  of  Scotland  that  had  arisen  under  another  state  of 
things,  and  was  never  meant  for  our  times.  It  was  a  mere  accident  that 
such  a  law  should  be  unrepealed,  and  a  verdict  was  obtained  against  him 
which,  in  the  rest  of  the  empire,  could  not  have  been  countenanced. 
Undoubtedly,  the  verdict  was  in  some  measure  obtained  surreptitiously," 
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In  truth,  we  do  not  know  that  any  man  has  come  forward  in 
defence  or  even  in  palliation  of  these  prosecutions  within  the  last 
half-century,  except  this  one  man,  who,  after  all,  does  not  come 
forward — possibly,  lest  he  should  be  seen  to  be  some  one  who 
has  in  his  earlier  and  better  days  spoken  more  worthily.  Lord 
Cockburn  rightly  speaks  of  them  as  "  indelible  iniquities" — 
and  no  amount  of  cavil  can  obliterate  their  memory  or  obscure 
their  real  character.  We  owe  more  than  has  been  acknow- 
ledged to  the  small  body  of  earnest  men  who,  a  few  years  ago, 
raised  in  this  city  a  monument,  placing  in  commemoration  the 
names  of  the  victims  and  the  iniquity  of  their  persecution.  It 
was  no  ordinary  oppression  which,  besides  gaining  an  endur- 
ing place  in  history,  could,  at  the  moment  of  its  perpetration, 
arouse  the  indignation  and  affect  the  whole  course  of  life  of 
some  of  the  most  eminent  men  of  the  time,  differing  widely  in 
spirit  and  temperament,  and  most  of  them  occupying  positions 
specially  inviting  them  to  submit  or  approve — the  ardent  Jef- 
frey, the  kindly  Cockburn,  the  generous  Murray,  the  just  and 
thoughtful  Abercromby ; — we  are  not  at  this  particular  mo- 
ment justified  in  adding,  that  an  equally  abiding  impression 
was  made  upon  the  moral  sense  of-  the  fiery  and  audacious 
Brougham. 

Besides,  the  devices  of  making  Lord  Cockburn  say  what  he 
did  not  say,  and  even  making  him  responsible  for  what  he  not 
only  did  not  say,  but  actually  contradicted,  we  have  cases 
where,  while  there  is  an  appearance  of  denial,  there  is,  in  fact, 
admission  of  the  substance.  Thus,  Cockburn  alludes  to  the 
well-known  story  of  Braxfield  blasphemously  replying  to  a 
rather  untasteful  Scriptural  allusion  of  poor  Gerrald,  by 
"  chuckling  in  an  under  voice,  {  Muckle  he  made  o'  that — he 
was  hanget!'"  The  Reviewer  insists  that,  "from  the  con- 
struction of  the  Court,  and  the  position  of  the  judges,  the 
words  could  only  have  been  heard  by  the  two  judges  sitting 
close  by  the  chief,  and  no  one  can  suppose  it  possible  that  these 
only  listeners  should  have  repeated  the  thing" — to  which  the 
reply  is,  that  Lord  Cockburn  expressly  speaks  of  the  remark 
having  been  made  in  a  low  tone,  and  that  nobody  can  suppose 
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it  impossible  that  the  listeners  should  have  repeated  it.  Faiv 
ther,  the  Reviewer  is  willing  to  admit  that  Braxfield  may  have 
uttered  the  first  half  of  the  sentence,  "  but  not  the  grossly 
indecent  addition."  Why,  the  whole  of  the  grossness  and 
indecency — the  blasphemous  sarcasm — is  in  the  first  half;  the 
addition  only  vulgarises  and  weakens.  After  all,  therefore — 
especially  after  having  spoken  of  the  story  as  conclusive  against 
Lord  Cockburn's  veracity — the  Reviewer  admits  that  the  story 
may  be,  almost  that  it  is  true ;  which  is  quite  enough,  even 
making  no  account  of  the  fact  that  his  denial,  though  he  had 
stuck  to  it,  was  but  the  denial  of  nobody  knows  who,  opposed 
to  the  assertion  or  belief  of  everybody  else.  One  case  more. 
Lord  Cockburn  tells,  on  the  authority  of  Lord  Hermand,  who 
was  present,  the  story  of  Lord  Kames,  at  the  Ayr  Circuit, 
exclaiming,  when  a  verdict  of  guilty  was  brought  in  against 
a  man  with  whom  he  used  to  play  chess,  "  That's  checkmate 
to  you" — a  story  which,  Lord  Cockburn  adds,  was,  in  the 
first  edition  of  Scott's  Life,  erroneously  told  as  of  Braxfield, 
with  other  blunders  as  to  the  place  and  the  offence.  The 
Reviewer  is  indignant  at  Lord  Cockburn's  version,  and  says  : 
— "  We  find  the  real  history  of  the  matter  in  the  Caldwell 
papers,  edited  by  that  most  able  and  excellent  person  Colonel 
Mure" — and  on  turning  to  the  page  to  which  we  are  bidden, 
this  is  what  we  find  : — 

"  It  is  to  this  trial  (among  various  others  of  which  it  is  related)  that  a 
well-known  anecdote  of  Lord  Kames  (in  so  far  as  it  may  possess  any  real 
claim  to  authenticity)  is,  with  most  likelihood,  to  be  referred.  His  Lord- 
ship, it  is  said,  after  concluding  the  fatal  sentence  with  the  usual  words, 
* the  Lord  have  mercy  on  your  soul,'  added  in  an  under  voice,  as  the 
prisoner  was  taken  out  of  the  dock — '  And  that's  checkmate  to  you.'  A 
more  favourable,  if  not  perhaps  a  more  true  version  is,  that  the  proof  had 
appeared  insufficient  at  the  outset,  and  the  case  likely  to  go  in  favour  of 
the  prisoner;  but  that,  when  the  evidence  of  a  principal  witness  gave  it  a 
decided  turn  on  the  other  side,  Lord  Kames  remarked  to  his  brother 
Judge  (Lord  Braxfield),  who  sat  on  the  bench  with  him — <  I  think  that 
must  be  checkmate  to  him.' " 

The  amusing  facts  will  be  at  once  observed,  that  this  "  real 

O  ' 

history,"  which  is  to  put  down  all  other  authorities,  tells  the 
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story  in  two  quite  different  ways,  and  tells  it  on  the  authority 
of  a.  person  who  honestly  avows  that  he  knows  nothing  about 
the  matter,  and  who  more  than  hints  that  he  does  not  himself 
believe  either  the  one  or  the  other  of  the  versions  which  he 
offers  for  choice  I    Lord  Cockburn's  statement  is,  that  the  re- 
mark was  made  to  the  prisoner  on  the  return  of  the  verdict ; 
one  of  Colonel  Mure's  statements  is,  that  it  was  made  to  the 
Court  at  a  turning-point  in  the  evidence,  which  makes  the 
incident  less  offensive ;  the  other,  that  the  remark  was  made 
in  passing  sentence  of  death,  which  makes  it  much  worse. 
But,  further,  Colonel  Mure,  the  author  of"  the  real  history," 
avows  that  he  speaks  only  on  vague  and  contradictory  hearsay; 
while  Lord  Cockburn  is  clear  and  specific — "  Besides  general 
and  uncontradicted  notoriety,  I  had  it  from  Lord  Hermand, 
who  was  one  of  the  counsel  at  the  trial,  and  never  forgot  a 
piece  of  judicial  cruelty  which  excited  his  horror  and  anger." 
And,  droller  still,  no  sooner  has  the  Reviewer  given  us  the 
"  real  history,"  on  the  authority  of  Colonel  Mure,  than  he 
proceeds,  on  the  next  page,  to  tell  us  that  the  "real  history" 
is  as  false  as  Lord  Cockburn's  history — seeing  that  the  thing 
never  took  place  at  all,  or,  if  it  did,  did  not  take  place  in  any 
Court.     Finally,  he  proceeds  gravely  to  state  that  "  the  trial" 
— i.e.,  the  trial  at  which  the  thing  in  dispute  did  not  take 
place — "  was,  we  have  understood  from  persons  acquainted 
with  the  particulars,  a  trial  not  for  forgery  but  for  murder." 
Why,  he  got  that  information  from  Lord  Cockburn,  whose 
inaccuracy  on  this  very  point   he   affects   to  be  exposing ! 
Lockhart,  quoting  Scott,  speaks  of  the  trial  as  happening  at 
Dumfries,  the  judge  Braxh'eld,  and  the  crime  forgery — Lord 
Cockburn  has  a  note  mainly  intended  to  correct  this  state- 
ment, and  to  explain  that  the  trial  took  place  at  Ayr,  in  Sep- 
tember 1780,  that  the  judge  was  Kames,  and  "  the  crime 
murder."     And  now  he  is  accused  of  inaccuracy  and  incredi- 
bility on  the  ground  of  having  been  the  author  of  the  state- 
ment which  he  corrected !    What  a  complication  of  blunders, 
quibbling,  and  false  accusation !     And  yet  this  is  but  a  fair 
sample  of  the  flood  of  bitterness  and  confusion   which   for 
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months  past  has  been  pouring  out  from  the  same  source 
through  the  Law  Revietv,ihe  Times,  and  the  Quarterly  upon 
an  uncaring  and  unbelieving  public. 

We  have  %done — perhaps  we  should  have  been  done  long 
ago — perhaps  it  was  not  worth  while  to  have  begun.  But, 
though  the  means  of  this  many-faced  writer  were  petty  even 
to  contempt,  his  end  was  considerable — "  It  is  our  duty,"  he 
said  (Law  Review,  p.  172),  "  to  prevent  this  book  from  obtain- 
ing belief"  We  therefore  conceived  it  our  duty  to  inquire 
whether  it  was  truth  or  falsehood  that  was  to  be  prevented 
obtaining  belief.  And  the  result  is,  that,  in  each  and  every 
case,  we  have  found  the  Reviewer  as  random  and  reckless  in 
statement  as  he  is  bitter  in  spirit,  and  the  book  as  admirable 
in  its  accuracy  of  narrative  as  in  the  genial  humour  and  skilled 
expression  which  have  gained  it  a  place  in  the  public  heart, 
and  will  continue  for  generations  to  keep  the  memory  of  its 
author  fresh  and  clear. 

A.  K. 
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THE  book  of  which  this  is  the  somewhat  affected  title,  con- 
sists of  what  others  have  termed  "Reminiscences  of 
Edinburgh  Society  and  Individuals,"  by  Lord  Cockburn,  whose 
very  indifferent  "Life  of  Lord  Jeffrey"  had  given  him  but  a 
moderate  rank  among  biographers ;  not  that  there  was  more  to 
be  urged  against  it  than  the  want  of  judgment,  which  made 
him  execute  his  design  of  exalting  his  subject  by  publishing  half 
a  volume  of  letters  to  women  and  children,  amiable  and  natural 
no  doubt,  but  the  very  last  productions  of  his  pen  that  Lord 
Jeffrey  would  have  desired  to  be  preserved.  The  political — that 
is  the  party — prejudice  under  which  the  book  was  written,  formed 
another  ground  of  complaint ;  and  the  same  objection  may  cer- 
tainly be  taken  to  the  work  before  us.  Our  office  keeps  us 
from  weighing  all  the  defects  or  merits  of  the  work,  unless  in 
so  far  as  it  deals  with  legal  subjects ;  and  we  therefore  shall  not 
stop  to  remark  upon  the  favour  with  which  it  has  been  received 
by  the  public,  and  which  it  owes  chiefly  to  the  insatiable  desire 
of  readers  to  see  a  page  filled  with  proper  names ;  a  desire  so 
strong  with  some,  that  we  have  known  a  person  of  great  learning 
and  eminence  declare  he  could  read  the  "  Court-Guide"  with 
more  interest  than  many  of  the  books  which  are  published. 
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It  is,  however,  only  fair  to  observe  that  Lord  Cockburn  has 
given  an  account  of  the  times  in  which  he  lived,  deserving  of 
attention,  and  conducive  to  instruction  as  well  as  entertainment. 
The  defects  under  which  he  labours  as  the  historian  of  those 
times,  are  indeed  very  material  in  their  operation  upon  his  credit ; 
— he  is  a  zealous  partisan,  and  he  is  a  dealer  in  anecdotes.  Both 
these  circumstances  have  the  same  tendency ;  they  make  him, 
quite  unknown  to  himself,  both  colour  and  exaggerate  his  facts. 
Although  he  had  not  become  a  judge  when  he  set  down  the 
particulars  which  are  now  published  under  his  name,  it  would 
have  been  well  for  him  when  he  left  them,  apparently  for  pub- 
lication, to  reflect  that  after  he  assumed  the  judicial  character, 
he  must  be  deemed  to  have  re-affirmed,  by  not  altering  or 
modifying  the  sentences  which  he  had  pronounced  on  so  many 
individuals,  as  well  as  on  bodies  of  men.  Thus,  to  take  but  a 
single  instance  :  he  compares  an  eminent  judge  to  the  infamous, 
and  in  every  way  execrable  Jeffries ;  and  it  goes  out  to  the  world 
that  this  was  the  deliberate  opinion  of  another  judge  who  after- 
wards sat  in  the  same  court. 

Lord  Cockburn  was  a  person  of  great  merit  in  his  political 
conduct,  because,  although  nearly  connected  with  Lord  Mel- 
ville, his  uncle  by  marriage,  and  to  whose  interest  his  father 
owed  the  place  of  Baron  of  the  Exchequer,  and  thus  certain 
himself  of  professional  advancement,  had  his  opinions  agreed, 
or  only  not  very  widely  differed  from  those  of  the  Tory  party, 
he  nevertheless  connected  himself  with  the  Whig  Opposition, 
and  only  consented  to  take  an  office  under  the  Tory  Govern- 
ment of  1807,  on  the  distinct  understanding  that  it  was  given  to 
him,  not  only  professionally,  but  in  consequence  of  his  relation- 
ship to  the  ruling  family  of  Dundas.  He  held  it  till  1810, 
when  he  was  removed,  in  consequence  of  his  opposition  vote  in 
the  Faculty  of  Advocates.  It  is  hardly  necessary  to  observe, 
that  the  Whig  party  must  have  regarded  the  adhesion  of  one  so 
circumstanced  as  a  singular  mercy;  they  must  have  deemed 
him  "  a  brand  snatched  from  the  burning."  But  independently 
of  this  accidental  circumstance,  his  excellent  intrinsic  qualities — 
an  amiable  disposition,  a  strictly  honourable  mind,  distinguished 
abilities  as  an  advocate,  a  respectable  station  in  the  profession — 
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were  quite  sufficient  to  make  his  allies  highly  prize  their  acqui- 
sition ;  and  it  must  be  added,  that  though  nowise  wanting  in 
zeal,  hisgood  judgment  ever  kept  him  from  the  proverbial  excesses 
of  recent  conversion.  Through  the  long  night  of  their  exclusion 
from  office,  he  remained  with  them  steadily,  and  when  day 
dawned  after  twenty  years,  he  became  first  Solicitor- General,  on 
Mr.  Murray  waiving  his  undisputed  claims,  and  afterwards  a 
judge.  In  the  literary  labours  of  the  party  he  took  but  an 
inconsiderable  share ;  he  only  contributed  a  few  papers  of  some- 
what obscure  fame  to  their  great  journal.  But  he  lived  in  close 
intimacy  with  all  those  eminent  men  whose  exertions  had  so 
important  an  effect  in  establishing  the  influence  of  liberal 
opinions,  and  building  up  the  power  of  the  party  upon  the 
ruins  of  the  Melville  dominion. 

On  this  great  party  revolution  Lord  Cockburn  gives  pretty 
much  the  same  commentary  which  any  other  of  the  Whig 
persuasion  would  furnish,  with  the  exception  of  his  reference  to 
Lord  Melville,  of  whom  he  speaks,  not  in  the  language  of  a 
relative,  but  in  terms  strictly  of  truth  and  justice ;  and  how  dis- 
tasteful soever  these  may  prove  to  the  remaining  members  of  the 
party,  they  will  be  approved  by  all  whom  factious  feelings  do 
not  blind.  That  there  prevailed  in  Scotland,  during  the  latter 
period  of  Lord  Melville's  ascendancy,  much  of  the  illiberal,  it 
may  almost  be  termed  the  persecuting  spirit,  which  marked  the 
intercourse  of  parties,  more  especially  in  provincial  situations, 
after  the  beginning  of  the  French  Revolution,  cannot  be  denied, 
any  more  than  it  can  be  doubted,  that  even  before  these  dismal 
times,  there  was  considerable  intolerance  of  adversaries  exhi- 
bited by  those  who  had  the  influence  of  the  Government  on 
their  side.  But  that  Lord  Melville  himself  was  free  from  all 
such  violence,  and  could  only  be  blamed  for  having  exerted  too 
feebly  his  great  power  over  his  adherents  to  keep  them  from 
their  favourite  courses,  must  be  admitted  by  all  who  are  acquainted 
with  the  character  of  the  man,  and  with  the  facts  of  the  case. 
Lord  Cockburn  does  him  justice  in  this  respect,  as  well  as  in 
the  more  important  matter  of  the  charges  brought  against  him, 
and  which  led  to  his  impeachment — charges  which  present  the 
most  memorable  instance  of  exaggeration,  if  not  of  absolute 
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invention,  to  be  found  in  the  whole  history  of  faction,  and 
which  have  long  since  been  abandoned  by  all  save  the  few  sur- 
viving zealots  of  superannuated  party.  But  Lord  Cockburn 
omits  the  expression  of  an  opinion  which  all  must  entertain 
who  now  calmly  look  back  to  the  history  of  those  times,  unin- 
fluenced by  the  heats  formerly  prevailing  on  both  sides;  we 
mean  the  reprobation  due  to  the  Government  of  1807  for  their 
spiritless  conduct  in  shrinking  from  the  fellowship  of  Lord  Mel- 
ville after  his  triumphant  acquittal.  Whoever  reads  the  letters 
published  by  Mr.  Twiss  in  his  excellent  "  Life  of  Lord  Eldon," 
and  those  given  by  Lord  Mahon  (now  Lord  Stanhope)  as  a  sup- 
plement to  one  portion  of  that  correspondence,  while  he  draws 
inferences  from  both  publications  extremely  unfavourable  in 
some  respects  to  Lord  Eldon,  in  others  to  Mr.  Pitt,  will  come  to 
a  conclusion  most  favourable  to  Lord  Melville,  whose  manly 
understanding  and  truly  statesmanlike  views  of  the  great  ques- 
tions raised  by  the  king's  objection  to  Mr.  Fox,  appear  in  marked 
contrast  to  the  selfish  and  intriguing  propensities  of  his  col- 
league. But  another  opinion  will  be  suggested  by  the  corre- 
spondence with  Lord  Eldon ;  that  the  exclusion  of  Lord  Melville 
from  the  restored  Tory  Government  was  a  paltry  sacrifice  to 
fear  of  their  adversaries  in  Parliament,  and  of  the  clamour 
which  they  would  excite  in  the  public.  Recollecting  that  his 
son  formed  a  part  of  the  administration,  we  can  only  suppose 
that  the  exclusion  was  acquiesced  in  upon  the  speculation  of 
a  mitigation  of  the  public  prejudice  enabling  them  afterwards  to 
be  just  towards  him,  and  consult  their  own  best  interests.  The 
reign  of  clamour  which  soon  after  began  in  the  Duke  of  York's 
case  may  possibly  have  still  further  postponed  the  accomplish- 
ment of  what  we  are  bound  to  presume  were  their  wishes ;  the 
fact,  however,  is,  that  Lord  Melville  survived  above  four  years  the 
re-establishment  of  the  Tory  Ministry,  and  remained  as  much 
removed  from  power  as  if  he  had  been  condemned  upon  his 
trial.  To  this  point  we  conceive  Lord  Cockburn  should  have 
plainly  adverted,  in  defiance  of  his  party  attachments. 

We  have  referred  to  the  intolerant  spirit  of  the  times  that 
succeeded  the  commencement  of  the  French  Revolution  as  not 
at  all  peculiar  to  Edinburgh,  or  in  general  to  Scotland.  Of  this 
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Lord  Gockburn  appears  not  to  have  been  aware,  and  his  account 
of  the  excess  to  which  it  proceeded  there,  is  tinged  with  no  little 
colouring,  and  marked  with  considerable  exaggeration.  Thus 
when  he  speaks  of  a  test  being  presented  by  the  ruling  powers 
to  men  on  their  call  to  the  Bar,  and  instances  one,  afterwards 
at  the  very  head  of  the  profession  (Mr.  Cranstoun,  since  Lord 
Corehouse),  as  declining  to  give  in  writing  his  acceptance  of 
it,  and,  therefore,  being  driven  to  prefer  serving  under  a  friend 
in  his  yeomanry,  ordered  to  Ireland,  we  believe,  from  all  we 
have  been  able  to  learn  of  this  matter,  that  the  written  test  is 
an  invention  of  some  party  zealot  who  had  imposed  on  Lord 
Cockburn,  possibly  a  mistake  on  his  lordship's  part,  by  taking 
figurative  expressions,  or  jocose  caricature,  literally — a  mistake 
of  which  this  volume  presents  many  instances ;  while  the  mili- 
tary service  and  the  Irish  campaign,  we  have  every  reason  to 
believe,  originated  in  a  reluctance  to  begin  practice  for  a  year  or 
two  after  being  called  to  the  Bar,  and  a  predilection  for  the  life 
which  was  fitted  to  extend  his  knowledge  of  the  world,  under 
auspices  peculiarly  favourable  to  that  plan.  That  the  profes- 
sional fortunes  of  all  who  in  those  times  devoted  themselves  to 
the  law,  depended  very  much  upon  the  favour  of  the  ruling 
party,  cannot,  indeed,  be  doubted.  When  Lord  Cockburn 
regards  this  as  peculiar  to  the  Scotch  Bar,  we  take  for  granted 
that  he  never  heard  of  such  cases  as  that  of  Mr.  Scarlett,  kept 
for  seven  or  eight  years  out  of  the  rank  to  which  he  had  all  but 
a  strict  legal  right,  and  this  long  after  the  first  violence  of  party 
strife  had  passed  away;  or  of  the  same  thing  happening  to  Messrs. 
Brougham  and  Denman,  when  all  remains  of  such  party  spirit 
had  ceased,  and  when,  not  only  they,  but  many  others,  were 
injured  in  their  profession,  for  no  other  reason  than  that  these 
two  gentlemen  had  honestly  discharged  their  duty  to  a  client 
whom  the  king  chose  to  persecute.  Nothing  which  Lord  Cock- 
burn,  even  with  all  his  party  colouring,  relates  of  the  injustice 
done  to  Scotch  lawyers,  is  at  all  to  be  compared  with  this ;  and 
yet  this  was  well  known  to  every  one,  and  had  been  again  and 
again  commented  upon  long  before  Lord  Cockburn  sat  down  to 
represent  the  reign  of  terror  in  Scotland  as  unexampled  in  all 
its  particulars  anywhere  else.  We  have  taken  these  three 
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instances,  because  his  lordship,  and  those  to  whom  his  Remi- 
niscences  are   particularly   addressed,   must   have   been  most 
familiar  with  them.     But  the  history  of  the  English  Bar,  both 
in  London  and  the  provinces,  abounds  unhappily  in  cases  falling 
within  the  same  general  description.     The  tyranny,  too,  of  the 
ruling  party  generally,  cannot  be  represented  with  truth  to  have 
differed  much  in  Edinburgh  from  what  prevailed  in  provincial 
towns  both  of  England  and  Ireland.     Of  some,  as  Liverpool 
and  Manchester,  we  can  speak  with  the  most  absolute  confidence. 
The  state  of  the  Scotch  Bench  gives  rise  to  many  of  Lord 
Cockburn's  most  severe  animadversions ;  and  it  is  singular  that  he 
nowhere  marks  the  real  origin  of  all  the  great  defects  in  the  judi- 
cature ; — the  preposterous  number  of  the  judges — twenty-one  in 
the  Supreme  Courts,  beside  the  judge  ordinary  of  each  county — 
the  sheriff — with  large  jurisdiction.     To  supply  such  a  number 
of  well-fitted  persons,  the  Bar  was  plainly  inadequate ;  but  the 
evil  was  still  greater  in  the  facilities  afforded  to  appoint  men  of 
inferior  capacity,  and  who  were  either  the  personal  friends  or 
the  party  adherents  of  the  minister.     A  man  of  Lord  Melville's 
extreme  good-nature  and  social  disposition  was  sure  to  gratify 
his  personal  friends,  as  he  was  likely  from  ambitious  motives 
to  advance  his  political  adherents.     But  before  we  join  the  cry 
of  his  adversaries   on  the   appointment   of  one  or   two   men 
allowed  to  be  unfit  for  their  high  station,  let  it  be  remembered 
that  some    sorry  nominations  have   at  different   times   called 
down  the  censures  of  Westminster  Hall.     We  have  all  heard  of 
the  alleged  origin  of  the  judges  in  one  of  our  courts,  when  one 
was  said  to  take  his  place  by  operation  of  law  (he  being  an 
excellent  lawyer),  and  another  by  prescription  (he  being  brother 
of  a  court  physician) ;  nay,  when  at  another  time  the  same  Court 
was  described  as  composed  of  one  who  was  a  gentleman  and  no 
lawyer ;  another,  a  lawyer  and  no  gentleman ;  a  third,  both ; 
and  a  fourth,  neither.     The  joke  and  the  epigram  no  doubt 
entered  for  something  in   the  composition  of  such   pictures; 
but    all    lawyers  knew   that    there    was    too    much    founda- 
tion in  the  likenesses.     That  the  Prince  of  Wales  interposed 
directly  both  to  obtain  for  a  personal  friend,  wholly  unfit  for 
the   office,   the   quasi  judicial  place  of  Master  in   Chancery, 
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Mr.  Twiss  has  fully  shown  in  his  Life  of  Lord  Eldon ;  but  it  is 
equally  certain  that  he  obtained  by  importunity  the  place  of  a 
Baron  of  the  Exchequer  for  another  ally  many  years  before. 
Then  as  for  political  connection,  what  adherent  of  the  Opposi- 
tion ever  ascended  the  English  Bench  during  the  times  of 
which  Lord  Cockburn  writes?  Nay,  was  it  not  reckoned  a 
great  victory,  long  after,  of  Lord  Ellenborough,  that  he  could 
obtain  the  promotion  of  by  far  the  greatest  lawyer  of  the  day, 
but  one  who  had,  though  most  quietly,  and  almost  secretly, 
betrayed  Whig  propensities, — the  late  Mr.  Justice  Holroyd; 
and  this  was  marvelled  at  in  Westminster  Hall,  though  it 
happened  long  after  the  healing  administration  of  Lord 
Sidmouth,  and  when  all  the  heats  engendered  by  the  French 
Revolution  had  passed  away ;  nay,  had  almost  been  forgotten. 

But;  Lord  Cockburn  brings  a  much  heavier  charge  against 
the  members  of  the  Scotch  Bench,  than  the  origin  of  their 
official  promotion; — that  they  showed  partiality  in  political 
cases,  and  that  they  ill  supported  the  dignity  of  their  high 
places,  is  the  burthen  of  his  song ;  and  he  illustrates  the  po- 
sition by  a  great  number  of  examples.  Now  we  suspect  that 
he  will  be  found,  in  the  first  place,  to  err  in  confining  one  of 
these  censures  to  the  Scotch  Bench ;  and  next,  to  have,  from 
the  two  causes  already  suggested — party  prejudice  and  love  of 
recounting  anecdotes — in  no  little  degree  coloured  and  exag- 
gerated the  facts. 

That  in  seasons  of  great  political  excitement,  such  as  those  to 
which  the  atrocities  of  the  French  Eevolution  gave  rise,  the 
judges,  like  the  rest  of  the  community,  betrayed  feelings  which 
it  was  impossible  not  to  have,  and  often  difficult  to  restrain 
within  due  bounds,  is  altogether  undeniable ;  that  the  English 
judges  were  wholly  exempt  from  blame  in  this  respect, 
cannot  be  pretended.  Whoever  has  attended  on  the  trial  of 
ex  officio  informations  for  libel,  must  be  aware  of  the  scenes 
constantly  exhibited,  of  contentions  between  the  Bench  and 
the  Bar.  But  we  need  only  ask,  what  kind  of  conduct  must 
have  been  held  by  one  judge,  when  so  mild  a  nature  as 
Erskine's,  and  so  chivalrous  in  delicacy  of  speech,  was  betrayed 
into  applying  the  word,  "  Scoundrel ;  it's  false,  and  you  know 
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it;"  or,  upon  the  trial  for  high  treason  in  1794,  what  must 
have  been  the  glaring  partiality  of  the  presiding  judge,  when 
that  illustrious  advocate,  the  most  unassuming  of  men,  but, 
above  all,  the  most  habitually  careless  of  his  precedence  as  an 
earl's  son,  could  push  the  Chief  Justice  aside  on  walking  out 
of  Court  to  the  dining-room,  and  walk  before  him  ?  But  the 
fact  is  undeniable,  that  one  judge  tried  a  quo  warranto 
case  respecting  a  borough  of  which  he  was  part-owner,  as 
regarded  the  returning  of  the  members.  Lord  Thurlow  had  this 
in  his  eye,  probably,  when  he  said  that  he  had  long  hesitated 
between  the  intemperance  of  Kenyon  and  the  corruption  of 
Buller,  but  had  decided  to  make  Kenyon  Chief  Justice ;  adding, 

"  Not  that  there  was  not  a deal  of  corruption  in  Kenyon' s 

intemperance."  Now  Lord  Cockburn,  a  collector  of  anec- 
dotes, and  not  unfrequently  taking  things  seriously  that  were 
spoken  in  jest,  would  probably  have  set  down  Kenyon  as  cor- 
rupt, almost  equally  with  Buller.  That  the  judges  in  England 
may,  for  the  most  part,  have  shown  their  political  feelings 
with  more  decorum  than  was  always  displayed  in  Scotland,  is 
possible,  although  our  courts  were  not  without  scenes  of 
another  description ;  but  in  those  days  it  was  a  very  common 
observation  that  you  could  generally  tell  beforehand  how  a 
point  would  be  decided,  on  which  turned  some  important  prero- 
gative of  the  Crown.  The  judges,  it  used  to  be  said,  can  always 
grind  a  little  law  as  it  may  be  wanted  for  the  occasion.  Let  it 
be  remembered,  that  we  are  very  far  from  vindicating  the 
Scotch  judges  for  the  violence  which  they  are  said  to  have 
shown  ;  but  we  deny  that  they  were  among  judges  the  singular 
case,  and  that  all  the  prejudices — the  honest  prejudices — to 
be,  if  not  severely  reprobated,  certainly  to  be  deeply  lamented 
as  often  as  they  cross  the  judicial  mind — were  confined  to  the 
judges  of  Scotland. 

Lord  Cockburn  dwells  with  much  severity  upon  the  conduct 
of  the  Scotch  Court  in  the  trials  for  sedition,  1793  and  1794. 
It  no  doubt  strikes  Englishmen,  and  even  English  lawyers, 
with  astonishment,  that  men  should  have  been  sentenced  to 
fourteen  years'  transportation  for  what  in  England  is  only 
punishable  with  fine  and  imprisonment;  but  there  can  be  no 
question  that  the  law  of  Scotland  visited  sedition  with  that  heavy 
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penalty,  until  it  was  altered  in  the  reign  of  George  IV.  But 
suppose  the  Crown  had  only  prosecuted  for  sedition  in  1794, 
instead  of  high  treason,  of  which  the  defendants  were  with 
some  difficulty  acquitted,  a  conviction  would  have  been  easy, 
and  a  matter  of  course;  nor  can  we  doubt  that  sentences 
of  fine  and  imprisonment  would  have  been  pronounced,  not  far 
short  of  transportation  in  severity.  This  we  know,  that  long 
after  the  heats  of  party  had  subsided,  with  all  alarms  about 
revolution,  two  years'  imprisonment  was  the  lot  of  men  who 
had  written  disrespectfully  of  the  Prince  Regent,  and  three 
years,  somewhat  later,  for  attending  a  seditious  meeting.  We  will 
furthermore  venture  to  ask,  whether  our  English  Courts,  sitting 
under  the  alarms  of  1793  and  1794,  would  have  hesitated  to 
send  men  convicted  of  sedition  to  exile  in  Australia,  if  it  had 
happened  that  the  law  of  England  armed  them  with  the  power 
of  inflicting  this  heavy  punishment  ? 

It  may  be  well  to  recollect  in  what  terms  the  administration  of 
the  English  law  by  the  juries  and  the  judges  of  1794  was  spoken 
of  by  the  more  zealous  friends  of  the  Constitution,  those  most 
under  the  influence  of  the  alarms  spread  abroad  by  the  horrors 
enacted  in  France.  Two  years  after  the  treason  trials,  and 
when  time  had  been  given  for  reconciling  them  to  their  dis- 
appointment in  its  result,  we  find  them  complaining  of  the 
course  of  justice  having  been  obstructed, — nay,  of  those  who 
had  the  office  of  administering  it,  siding  with  the  enemies  of  the 
Constitution.  Mr.  Burke  places  this  evil  at  the  summit  of  all 
the  greatest  calamities  that  have  befallen  us,  and  the  greatest 
dangers  that  beset  us.  "  Great  reverses  of  fortune  there  have 
been,  and  great  embarrassments  in  council;  a  principled  regi- 
cide enemy  possessed  of  the  most  important  part  of  Europe, 
and  struggling  for  the  rest ;  within  ourselves,  a  total  relaxation 
of  all  authority ;  whilst  a  cry  is  raised  against  it,  as  if  it  were 
the  most  ferocious  of  all  despotisms.  A  worse  phenomenon, — our 
Government  disowned  by  the  most  efficient  member  of  its  tri- 
bunals, ill-supported  by  any  of  their  constituent  parts ;  and  the 
highest  tribunal  of  all,  deprived  of  all  that  dignity  and  all  that 
efficiency  which  might  enforce  or  regulate,  or,  if  the  case 
required  it,  might  supply  the  want  of  every  other  court."  (It  is 
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probable  that  he  here  refers  to  the  House  of  Lords  having 
acquitted  Mr.  Hastings ;  but  also  to  its  being  unable  to  supply 
the  defects  of  the  ordinary  tribunals,  to  which  what  follows 
plainly  alludes.)  "  Public  prosecutions  are  become  little  better  than 
schools  for  treason,  of  no  use  but  to  improve  the  dexterity  of 
criminals  in  the  mystery  of  evasion,  or  to  show  with  what  com- 
plete impunity  men  may  conspire  against  the  commonwealth, 
with  what  safety  assassins  may  attempt  its  lawful  head/' —  (Regi- 
cide Peace,  Works,  viii.  94.)  Such  is  Mr.  Burke's  deliberate 
opinion  of  the  acquittal  from  a  charge  of  high  treason,  which  it 
took  ten  hours  for  the  public  prosecutor  to  explain  before  the 
Court  and  jury.  We  may  be  permitted  to  question  the  asser- 
tion of  his  son,  in  a  letter  to  Sir  Philip  Francis,  respecting  the 
extravagances  in  his  book  on  the  French  Revolution  : — "  I  tell 
you  his  folly  is  wiser  than  the  wisdom  of  the  common  herd  of 
able  men." — (Corresp.  hi.  133.)  But  be  this  as  it  may,  we  con- 
ceive that  we  have  shown  sufficiently  how  strongly  the  feeling 
that  guided  the  Scotch  Courts  prevailed  among  alarmists  in 
those  days ;  and  all  were  alarmists,  even  the  handful  of  Whig 
partisans  scattered  thinly  over  the  country.  Thus,  while  under 
the  influence  of  party  feelings,  Lord  Cockburn  denounces  the 
Scotch  judges  and  juries  as  having  sacrificed  their  duty  to  their 
political  feelings,  in  punishing  too  severely,  Mr.  Burke  complains 
even  more  bitterly  of  the  English  Courts  for  suffering  the  saine 
class  of  persons  to  escape  ;  and  it  may  be  observed  that  neither 
of  these  censors  rests  satisfied  with  denouncing  mere  errors  of 
judgment;  both  inveigh  against  the  tribunals  as  guilty  of 
injustice.  If  we  wanted  any  further  illustration  of  the  effects 
of  party  bias  on  the  judgments  of  men  assuming  to  give  his- 
torical statements,  we  might  cite  the  manner  in  which  such 
portions  of  contemporary  events  as  we  have  been  considering 
are  dealt  with  in  a  work  like  the  Annual  Register.  Compare 
the  account  of  French  affairs  in  that  well-known  work  before 
it  came  into  the  hands  of  the  Dissenters  in  1793,  and  after  that 
time.  One  instance  may  suffice.  In  1795  the  revolution  of 
Thermidor  is  recounted,  and  the  trials  of  those  who  were  in 
consequence  brought  to  justice.  The  most  atrocious  by  very 
far  of  all  the  enormities  which  had  been  committed  during  the 
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reign  of  terror,  were  the  horrid  cruelties  of  Carrier,  his  whole- 
sale massacres  of  all  ages  and  both  sexes,  accompanied  with 
every  kind  of  hideous  outrage,  not  only  upon  humanity,  but 
upon  public  decency.  Of  this  the  only  notice  taken  is,  "  that 
Carrier  had  taken  a  very  active  part  against  the  rebels  in  that 
department ;  made  an  able  and  argumentative  defence,  but  was 
condemned." — (Ann.  Reg.  1795,  p.  393.) l  But  no  further  illus- 
tration is  wanted  of  the  manner  in  which  men's  narratives  are 
tinged  by  their  party  prejudices. 

We  have  noted  another  cause  of  error  combined  with  these 
prejudices  in  misleading  Lord  Cockburn, — the  love  of  collecting 
anecdotes,  and  of  retailing  them.  The  work  before  us  really 
owes  its  existence  to  this  propensity  j  and  there  can  be  no  doubt 
that,  like  most  celebrated  individuals,  of  whom  Sir  Walter  Scott 
must  be  counted  one,  he  entertained  society  with  these  nar- 
ratives. Such  writers  almost  unavoidably  fall  into  the  bad  taste 
of  adorning  their  subject  with  some  traits  from  fancy  rather  than 
memory,  and  the  merriment  of  listeners,  much  more  than  their 
applause,  encourages  a  good-natured  person  to  be  little  sparing 
of  the  ornaments  which  give  pleasure.  Repeated  narration 
soon  makes  the  historian  really  believe  all  the  added  particulars 
to  be  only  representation  of  the  fact.  We  are  now  speaking,  no 
doubt,  hypothetically,  and  without  the  least  knowledge  of  the 
party,  excepting  what  the  book  affords.  But  there  is  a  constant 
recurrence  of  passages  which  manifestly  owe  their  interest  to 
colouring  and  exaggeration.  We  may  possibly  give  a  few  instances 
before  we  close  these  remarks ;  but  we  now  hasten  to  set  right 
his  lordship's  statements  respecting  some  of  the  judges,  when 
he  speaks  personally,  with  unjustifiable  severity,  or  with  mis- 
placed levity. 

Among  these  he  singles  out  as  the  chief  object  of  his 
vituperation  Lord  Braxfield,  for  many  years  at  the  head  of  the 
Criminal  Court,  —  a  man  certainly  of  the  greatest  eminence 
among  the  first  lawyers  of  his  day,  as  certainly  a  man  of 
coarse  manners,  and  of  considerable  violence  in  his  opinions, 

1  The  only  trace  we  find  of  right  feeling  in  the  different  parts  of  this 
work  is  an  expression  of  some  religious  feelings  upon  the  outrages  of  the 
atheistical  fanatics. 
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and  in  the  language  in  which  he  gave  them  expression.  But 
Lord  Cockburn  charges  him  with  "  the  indelible  iniquity  of  the 
political  trials  of  1793  and  1794,"  and  at  once  says,  in  so  many 
words,  that  "he  was  the  Jeffries  of  Scotland"  (p.  116) .  He  adds 
that  he  was  the  "  only  very  powerful  man  the  Court  contained, 
and  the  real  director  of  its  proceedings ;  that  the  Reports  make 
his  abuse  of  the  judgment-seat  bad  enough,  but  that  "  his  mis- 
conduct still  more  transpired  in  casual  remarks,"  of  which  he 
professes  to  give  some.  We  have  examined  the  Reports,  which 
are  all  to  be  found  in  vol.  xxiii.  of  the  State  Trials,  so  ably  and 
carefully  edited  by  Mr.  Howell,  and  we  find  nothing  whatever 
to  maintain  the  charge  against  Lord  Braxfield.  He  concurs 
in  the  sentences  moved  and  supported  by  his  five  brethren ; 
and  it  must  be  observed  of  those  sentences,  that  excepting  in 
the  cases  of  Muir  and  Gerrald,  perhaps  also  of  Margaret,  the 
sentences  about  the  same  time  pronounced  in  England  were 
more  severe,  and  even  long  afterwards,  for  the  same  offences. 
Thus  one  of  the  Scotch  prosecutions  was  for  seditious  and 
inflammatory  language  addressed  to  soldiers  of  the  garrison, 
and  the  punishment  was  nine  months'  imprisonment ;  whereas 
we  have  seen  a  heavier  punishment,  many  years  after  the  heats 
of  the  times  had  passed  away,  inflicted  for  one  part  only  of  the 
same  expressions  (cursing  the  King),  and  without  the  great 
aggravation  of  the  military  audience.  Another  case  was  for  a 
most  virulent  libel  upon  the  Constitution  and  the  Sovereign;  the 
punishment  was  six  months'  imprisonment  to  the  author,  and 
three  to  the  printer.  Frost,  in  England,  was  imprisoned  six 
months,  and  stood  in  the  pillory,  beside  being  struck  off  the 
roll  of  attorneys,  for  saying  he  was  for  equality  and  against 
having  kings.  Gilbert  Wakefield  was  imprisoned  two  years 
for  a  general  approval  of  the  French  Revolution,  and  saying 
what  the  Court  deemed  to  be  things  that  had  a  tendency  to 
relax  the  zeal  of  the  people  in  resisting  the  French,  whom  the 
judge,  in  passing  sentence,  described  as  "those  monsters  of 
iniquity  who  in  ten  years  had  been  Catholics,  Deists,  Atheists, 
and  Mussulmen."  Kyd  Wake,  for  shouting  and  hissing  on  the 
King's  passing  to  Parliament,  and  using  insulting  expressions ; 
as,  "  No  George !"  "No  war !"  was  sentenced  to  five  years'  im- 
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prisonment  and  the  pillory.  Win.  Winterbotham,  a  dissenting 
clergyman,  for  preaching  two  sermons,  in  which  he  praised  the 
French  Revolution,  and  said  it  had  opened  the  eyes  of  English- 
men, who  would  no  longer  bear  to  be  misgoverned,  was  sen- 
tenced to  four  years'  imprisonment  on  two  prosecutions  tried 
before  the  same  judge  at  the  same  assizes,  and  sentenced  by 
the  Court  of  King's  Bench,  although  that  judge  had  strongly 
summed  up  for  an  acquittal  in  one  of  the  cases;  but  Baron 
Perryn  laboured  under  the  suspicion  of  holding  liberal  opinions, 
in  which  Lord  Kenyon  certainly  did  not  share.  Had  the  same 
discrepancy  been  shown  in  Scotland,  the  Justice  Clerk  would 
no  doubt  have  been  most  severely  reproved  by  his  political 
adversaries ;  but  no  one  in  England  ever  dreamt  of  comparing 
Lord  Kenyon  to  Jeffries.  The  sentences  on  the  men  of  superior 
talents  and  station  were,  no  doubt,  much  to  be  lamented,  and 
to  be  disapproved;  but  that  the  extreme  punishment  which 
they  awarded  was  according  to  the  law  of  Scotland  is  un- 
deniable; and  we  conceive  that  the  contrast  which  those  sen- 
tences present  to  the  milder  ones  upon  inferior  persons  was 
in  a  great  degree  owing  to  the  Court  believing  they  had  now 
before  them  the  leaders  of  the  evil-disposed,  and  being  deter- 
mined to  deal  with  them  more  severely  than  they  had  done 
with  men  in  an  humbler  condition. 

That  Lord  Braxfield  had  any  more  prominent  share  in  those 
sentences  than  his  brethren,  does  in  no  manner  of  way  appear ; 
and  in  the  trial  of  the  cases  nothing  whatever  occurred  to  call 
for  an  observation.  It  is  true  that  Margaret  and  Gerrald 
took  an  objection  to  his  sitting,  upon  the  ground  of  some 
hasty  expression  alleged  to  have  been  used  by  him,  in  a  private 
company,  respecting  the  body  called  the  British  Convention. 
The  other  judges,  to  whom  this  point  was  referred,  would  not 
suffer  it  to  be  gone  into,  holding  that  it  afforded  no  ground  of 
declining  the  Justice  Clerk's  jurisdiction,  even  if  the  words 
were  proved  to  have  been  spoken;  and  undoubtedly  nothing 
was  alleged  that  amounted  to  any  prejudication  of  the  accused 
parties,  how  indecorous  soever  such  strong  language  might  be,  if 
used  by  a  judge,  even  in  private  society.  There  was  indeed,  in 
Gerrald's  case,  one  interruption  of  the  eloquent  speech  of  the 


246  Lord  Cockburn's 

prisoner ;  an  interruption  showing  sensitiveness,  without  much 
accuracy,  on  the  subject  of  Christianity.  Gerrald  had  said  that 
all  great  reforms  were  innovations ; — the  Revolution,  the  Refor- 
mation, and  Christianity  itself;  on  which  Lord  Braxfield  said, 
"He  has  been  attacking  the  Constitution,  and  now  he  is 
attacking  Christianity  itself."  There  was  here  a  confusion  of 
ideas  unaccountable  in  so  very  acute  a  person;  because  the 
whole  force  of  the  argument  consisted  not  in  attacking  religion, 
but  in  holding  it  entitled  to  the  utmost  veneration.  But  the 
horror  of  innovation  plainly  misled  the  judge;  he  was  beguiled, 
as  possibly  Burke  himself  might  have  been,  by  that  horror,  into 
the  notion  that  to  charge  anything  as  an  innovation  was  to 
condemn  it.  Indeed,  one  of  the  other  judges  seems  to  have 
felt  somewhat  of  the  same  horror;  for  he  describes  the  com- 
parison of  the  Revolution  of  1688  as  constituting  "  a  most  inde- 
cent defence,  and  which  no  one  but  a  stranger  would  have  been 
allowed  to  offer  upon  his  trial."  But  Lord  Cock  burn  is  not 
satisfied  with  this  charge  against  Lord  Braxfield.  He  says  that 
the  "  reporter  could  not  venture  to  make  the  prisoner  say  more 
than  that  Christianity  was  an  innovation ;  but  the  full  truth  is, 
that  he  added  that  all  great  men  had  been  reformers,  even  our 
Saviour  himself."  The  report  of  the  trial  in  Mr.  HowelFs 
collection,  to  which  Lord  Cockburn's  reference  is  made,  bears 
plain  internal  evidence  of  having  been  revised  and  corrected 
by  Gerrald  himself.  There  is  therefore  no  ground  whatever  for 
alleging  that  anything  is  suppressed.  But  Lord  Cockburn 
proceeds  to  supply  what  he  considers  wanting,  and  he  adds,  that 
upon  Gerrald  naming  our  Saviour  himself  as  an  innovator,  Lord 
Braxfield  "chuckled,  in  an  under-voice,  'Muckle  [much]  he 
made  o'  that;  he  was  hanged/"  Now  we  have  made  full 
inquiry  into  this  most  extraordinary  assertion,  and  we  find  that 
the  words  put  into  the  judge's  mouth  were  known  in  Edinburgh 
to  be  a  mere  invention,  a  jest  that  passed  current  at  the  time, 
and  was,  by  all  who  heard  it,  known  to  have — most  men  said — 
no  foundation  at  all,  while  some  few  believed,  or  affected 
to  believe,  one  part  of  the  dictum,  saying  that  Lord  Braxfield 
might  have  muttered  "Muckle  he  made  o'  that;"  but  all, 
without  exception,  utterly  denied  the  grossly  indecent  addition. 
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The  improbability,  indeed,  of  the  story  is  manifest,  but  most 
especially  is  it  evident  that  if  the  words  had  been  used,  they 
could  only  have  been  heard  by  the  two  judges  sitting  close  by 
the  chief.  This  we  are  informed  must  have  been  the  case,  from 
the  position  of  the  judges  and  the  construction  of  the  court. 
Then  no  one  can  suppose  it  possible  that  these  only  listeners 
should  have  repeated  the  thing.  But  for  our  peremptory  con- 
tradiction of  the  story  we  refer  rather  to  what  is  well  known  to 
all  who  lived  at  the  time,  that  the  speech  was  universally  treated 
as  a  mere  jocular  invention,  by  way  of  very  gross  caricature  of 
the  chief. 

The  holding  up  Lord  Braxfield  as  the  Jeffries  of  Scotland  is  if 
possible  more  intolerable.  None,  even  of  that  most  able  and 
learned,  though  coarse  and  even  violent  judge's  enemies,  ever  pre- 
sumed to  insinuate  the  least  suspicion  of  corruption  against  him. 
Nay,  all  who  were  acquainted  with  him  have  borne  testimony  to 
his  amiable  and  kindly  disposition.  He  is  described  by  the  late 
venerable  Lord  President  Hope,  in  a  letter  which  appeared  in 
the  first  number  of  the  Law  Review,  vindicating  him  from 
another  calumny  circulated  on  Sir  Walter  Scott's  authority,  as 
a  person  of  a  kindly  nature,  and  a  warm  and  steady  friend.  He 
is  well  known  to  have  had  an  extreme  abhorrence  of  anything 
mean  and  base,  and  his  feelings  were  more  warm  than  even 
his  temper  was  hasty.  That  he  was  of  the  most  scrupulous 
integrity,  of  the  highest  sense  of  honour  in  all  respects,  both 
public  and  private,  none  have  ever  doubted;  and  this  is  the 
person  whom  Lord  Cockburn,  inspired  with  the  bitter  feelings 
of  party,  thinks  it  fit  to  compare  with  the  worst  man,  the  most 
profligate  and  corrupt  judge,  that  ever  polluted  the  Bench,  a 
person  whose  cruelty  was  exceeded  by  his  scandalous  and  his 
even  ostentatious  dishonesty,  and  who  has  left  to  all  ages  a  name 
that  cannot  be  pronounced  without  a  shudder,  as  designating 
one  who  was,  for  every  vile  and  bad  passion,  a  disgrace  to  human 
nature. 

There  are  manifest  indications  of  caricature  in  many  parts  of 
the  book.  The  accounts  of  several  of  the  judges,  as  regards  their 
personal  peculiarities,  seem  plainly  of  this  description ;  but, 
generally  speaking,  they  do  not  redound  to  the  discredit  of  the 
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individuals.  It  is  a  great  exaggeration,  no  doubt,  to  affirm 
(p.  146),  that  with  two  exceptions  among  the  judges,  of  persons 
who,  "  by  some  accident,  did  not  directly  owe  their  appoint- 
ments to  Lord  Melville,  there  were  not  fifteen  other  men  in  the 
island  to  whom  political  independence  was  more  offensive  than 
to  the  fifteen  judges."  The  story  is  evidently  coloured,  if  not 
altogether  fanciful,  of  their  old  habit  being  to  have  wine  as  well 
as  cakes  on  the  bench  before  them,  and  that  those  who  remained 
after  Lord  Cockburn  came  to  the  Bar,  continued  the  practice  of 
drinking  pretty  heartily  while  business  went  on ;  so  that "  though 
the  strong-headed  stood  it  tolerably  well,  yet  it  told  plainly  enough 
upon  the  feeble ;  not  that  the  ermine  was  absolutely  intoxicated, 
but  it  was  certainly  sometimes  affected."  Indeed,  the  whole  of 
p.  345  has  a  fancy  dress.  The  picture  of  his  near  connection 
Lord  Hermand  belongs  to  this  class  of  caricature,  to  all  appear- 
ance making  him,  though  an  amiable  man,  of  some  ability,  and 
of  perfect  integrity,  yet  exceedingly  ridiculous,  and  from  his 
unimportance  in  all  respects,  not  perhaps  worth  describing  at 
all,  certainly  not  worth  describing  in  such  minute  detail.  It 
may  be  noted  that  Lord  Cockburn  is  very  far  indeed  from 
sparing  himself :  his  account  is  throughout  more  than  modest 
of  his  own  pretensions.  But  a  tone  of  exaggeration  is  here  per- 
ceivable. Thus,  as  regards  his  earliest  days,  and  his  master, 
whom  he  represents  as  beyond  conception  unqualified  to  teach, 
he  records  himself  as  flogged  once  in  ten  days  during  four  years, 
as  never  getting  a  single  prize,  and  as  an  habitual  dunce ;  and 
he  afterwards  says,  that  of  all  the  speakers  at  the  Speculative 
Society  (76),  "he  was  decidedly  the  worst,  and  the  most 
unpromising ; "  which  statement  may  be  supposed  an  exagge- 
ration, from  the  company  it  is  found  in ;  for  he  adds,  "  worse, 
perhaps,  than  even  Charles  and  Robert  Grant,  both  of  whom 
have  since  risen  to  high  stations  in  private  and  in  public 
life."  It  was,  we  believe,  never  denied  that  these  two  eminent 
individuals,  Lord  Glenelg  and  his  truly-esteemed  and  lamented 
brother,  had  begun  to  distinguish  themselves  at  that  early  period 
by  their  eloquence.  He  describes  himself  as  having  been  very 
uneasy  at  the  position  in  which  he  was  placed  of  presiding  at 
a  great  dinner  given  to  Mr.  Brougham,  in  1825,  and  tells  a 
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story,  which  clearly,  and  on  the  face  of  it,  is  fancy,  of  that  gen- 
tleman expressing  his  extreme  alarm  at  having  to  address  so 
much  larger  a  meeting  than  he  had  ever  before  seen  (above  800) 
under  one  roof  (p.  426) .  To  try  how  far  the  accuracy  of  this 
statement  was  possible,  we  looked  to  the  only  two  volumes  of 
Hansard  within  reach,  and  found  that  a  few  days  after  the 
dinner,  Mr.  Brougham  had  addressed,  gallery  included,  above 
700,  a  few  weeks  before,  above  600, — the  occasion  on  which 
Mr.  Canning,  anticipating  his  speech,  made  the  quotation — 

"  Experto  credite  quantus 
In  clypeum  adsurgat,  quo  turbine  torqueat  hastam  ;" 

and,  22  June,  1820,  above  700.  Now  to  suppose  that  the 
difference  of  100  or  150  could  make  the  Edinburgh  audience 
so  much  more  formidable,  is  ridiculous ;  and  Lord  Cockburn 
manifestly  confounded  two  perfectly  different  things.  Mr. 
Brougham  must  have  expressed  the  horror  he  felt,  like  all 
practical  speakers,  at  speaking  about  nothing, — speaking  for 
mere  speaking's  sake ;  a  horror  of  the  epideictic  oratory  which 
made  Mr.  Fox  all  his  life  incapable  of  uttering  three  sentences 
at  an  after-dinner  discussion. 

A  remarkable  incident  was  connected  with  Lord  President 
Blair's  funeral.  Lord  Melville  died  suddenly  the  night  before  j 
having,  before  he  retired  to  bed,  written  a  letter  to  Mr.  Perceval 
on  behalf  of  his  oldest  friend's  family,  which  he  intended  to 
put  in  the  post-office  after  the  funeral ;  speaking  nunc  pro  tune, 
he  said  he  had  just  returned  from  attending  on  that  occasion. 
This  accident  prevented  the  letter  from  being  used ;  but  Lord 
Cockburn  adds  a  colouring  to  the  simple  fact.  He  says  that 
this  letter  "  gave  a  feeling  account  of  his  emotions  at  the  pre- 
sident's funeral;  it  was  a  fancy  piece"  (p.  258).  From  all  we 
know  of  the  matter,  the  "fancy  piece"  is  Lord  Cockburn' s,  not 
Lord  Melville's,  who  was  the  last  man  in  the  world  to  give  "  a 
feeling  account  of  his  emotions,"  and  only  said  that  he  had 
returned  from  attending  the  funeral  of  his  oldest  friend. 

It  may  not  be  worth  while  to  note  minor  inaccuracies  in 
this  book,  though  these  are  calculated  to  impair  the  reader's 
confidence.  Thus  Dr.  Adam,  highly  and  most  justly  praised,  is 
represented  as  wholly  unacquainted  with  the  political  events  of 
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the  day,  so  "  that  it  may  be  doubted  if  he  ever  knew  one 
public  measure  or  man  from  another"  (p.  6)  ;  but  spoke  of 
liberty  from  his  classical  recollections.  They  who  remember 
that  excellent,  useful  man,  give  a  very  different  account  of  his 
familiarity  with  the  topics  of  the  day.  Then  Henry  Erskine's 
presiding  at  a  public  meeting  against  the  war,  is  given  as 
the  ground  of  the  Faculty  of  Advocates  removing  him  from  the 
deanship  :  it  was,  we  are  pretty  confident,  a  meeting  against 
what  were  called  the  "  Gagging  Bills  "  of  Mr.  Pitt  and  Lord 
Grenville.  The  hopes  of  the  Tories  on  Mr.  Canning's  death — por- 
tending a  return  of  their  power — are  said  to  have  continued  for 
some  weeks,  but  to  have  been  dashed  to  the  ground  by  "Lord 
Lansdowne's  becoming  Home  Secretary,  with  Abercromby  and 
Kennedy  as  his  chief  Scotch  advisers"  (p.  148).  Now  this 
is,  both  in  conception  and  execution,  a  pure  "  fancy  piece ,"  to 
use  the  author's  language  on  another  occasion,  because  every 
one  knows  that  Lord  Lansdowne  was  Home  Secretary  some 
time  before  Mr.  Canning's  death,  and  the  only  change  which 
then  took  place  was  Lord  Goderich  leaving  the  Colonies  for  the 
Treasury.  Other  inaccuracies  might  easily  be  pointed  out.  We  are 
told  that  the  account  of  Professor  Ferguson's  temper  (p.  50)  is 
not  correct ;  that  of  Professor  E/obison's  ailment  is  certainly 
inaccurate  (p.  56).  The  description  of  Dr.  Macknight  (erro- 
neously called  Thomas,  his  name  being  James)  is  said  to  be 
much  caricatured ;  and  that  Principal  Robertson's  "  language  was 
good,  honest,  national  Scotch "  (p.  55),  is  contrary  to  all  the 
accounts  which  remain  of  him,  he  being,  except  in  the  pronun- 
ciation, a  scrupulous  adherent  to  the  English  vocabulary,  as 
Mr.  Hill  Burton  has  related  also  of  Mr.  Hume,  though  he, 
like  his  brother  historian,  never  laid  aside  the  Doric  tones. 

It  is  impossible  to  question  the  excellent  qualities  of  Lord 
Cockburn,  or  to  doubt  his  talents  and  information ;  least  of  all 
can  any  one  deny  his  strict  integrity.  When  we  have  called 
in  question  his  severe  judgments  on  some  persons,  and  his 
statements  of  facts  on  many  subjects,  we  have  expressed  our 
dissent  from  the  one,  and  our  disbelief  of  the  other,  on  account 
of  the  strong  party  bias  under  which  he  manifestly  laboured, 
and  the  love  of  collecting  and  retailing  anecdotes  by  which  he 
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was  actuated.  That  with  all  the  deductions  which  can  be  made 
from  the  authority  of  his  book,  it  will  still  have  many  readers, 
and  deserve  to  have  them,  we  are  quite  ready  to  admit ;  but  it 
was  necessary,  out  of  regard  to  the  correctness  and  purity  of 
legal  history,  as  well  as  from  a  sense  of  justice  towards  parties 
no  longer  alive  to  defend  themselves,  and  who  have  left  no 
representatives  to  undertake  their  vindication,  that  we  should 
examine  the  work  narrowly,  and  prevent  the  currency  of  that 
which,  how  innocent  soever  in  its  origin,  nay,  however  well 
meant  as  regarded  the  design,  was  nevertheless  mingled  with, 
and  sometimes  entirely  founded  upon,  error. 

It  has  of  late  years  been  a  prevailing  practice  to  publish, 
soon  after  a  person's  decease,  his  correspondence,  his  diaries,  or 
other  notes  which  he  may  have  left  as  to  occurrences  in  which 
he  bore  a  part,  or  of  which  he  was  a  near  observer.  That 
much  has  been  made  public  which  ought  never  to  have  seen 
the  light,  is  unquestionable,  and  that  the  memory  of  the  departed 
authors  has  been  often  more  injured  than  the  credit  of  those 
respecting  whom  they  wrote,  cannot  be  denied ;  yet  as  regards 
both  the  truth  of  history  and  the  character  of  individuals,  it 
may  be  well  suggested  that  this  hasty  publication  has  important 
advantages.  Doubtless  it  might  be  far  better  that  all  men's 
statements,  whether  of  fact  or  of  opinion,  should  be  publicly 
made  by  themselves,  under  the  checks  and  safeguards  of  their 
personal  responsibility;  nor  can  anything  be  conceived  more 
reprehensible  than  for  men  to  pursue  the  course  which  in  some 
has  been  so  justly  reprobated,  collecting  gossip,  mixed  with 
much  slander,  to  be  printed  after  their  death,  as  in  Mr.  T. 
Moore's  case,  for  the  benefit  of  their  family;  or  as  in  M. 
Chateaubriand's,  for  his  own  anticipated  profit.  But  if  such 
things  must  see  the  light,  and  only  after  their  author's  decease, 
it  is  better  that  publicity  should  be  given  early  than  at  a  remote 
period,  when  there  can  exist  little  chance  of  the  truth  being 
brought  out,  from  the  want  of  contemporary  witnesses,  or  the 
loss  of  other  contradictory  or  explanatory  evidence.  The  early 
publication  of  Lord  Cockburn's  Remains  falls  within  the 
scope  of  this  observation ;  and  has  given  the  means  of  offering 
a  correction  to  errors  which  might  otherwise  have  both  been 
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detrimental  to  historical  truth,  and  worked  injustice  to  indi- 
viduals. We  have  repeatedly  had  occasion  to  undertake  the 
defence  of  those  who,  like  Lord  Eldon,  had  left  no  relatives  who 
could  protect  his  memory;  or  like  Lord  Erskine,1  had  left  rela- 
tives who  did  not  think  fit  to  come  forward  in  his  vindication. 
The  entire  opposition  of  our  sentiments  upon  almost  all  subjects 
in  the  former  instance,  far  from  making  this  duty  less  incumbent, 
only  seemed  to  call  the  more  for  a  strict  performance  of  an  act 
of  justice.  Of  those,  chiefly  assailed  by  the  work  before  us, 
we  have  to  the  full  as  great  a  disapprobation  in  respect  to 
opinions  and  errors, — in  many  particulars  in  respect  to  conduct. 
But  we  have  felt,  that  seeing  error  corrected,  and  therefore 
justice  done,  was  the  more  imperative  duty ;  and  let  it  be  added, 
in  all  sincerity,  we  have  felt  the  most  pure  satisfaction  in  the 
discharge  of  it. 


ART.  II.— ON  PROBATE  OF  WILLS. 


THE  historical  method,  though  understood  before  the  age 
even  of  Mr.  Justice  Blackstone,  has,  in  legal  matters,  been 
applied  in  England  with  but  small  research  and  very  little 
accuracy.  The  tentamina  in  this  direction  of  that  learned  judge, 
with  the  exception  of  those  which  relate  to  constitutional 
matters,  are  such  as  to  excite  regret  only  for  so  distinguished  a 
name  in  the  minds  of  the  present  generation. 

But  these  failures  have  nothing  to  do  with  the  merits  of 
the  system,  which  have  been  proved,  and  are  indisputable.  In 

1  It  became  necessary  to  state  the  fact  as  regarded  Lord  Erskine,  when 
the  absurd  stories  were  published  by  party  organs  of  causes  left  undecided, 
but  also  when  Lord  Stanhope  thought  proper,  in  his  History  of  the  Times, 
to  pronounce  an  opinion,  as  confident  as  it  was  groundless,  and  to  those 
even  moderately  acquainted  with  the  subject,  ridiculous,  on  that  great  man's 
literary  merits.  We  perceive  a  singularly  ill-informed  critic,  in  the  Edin- 
burgh Review,  has  lately  held  up  to  admiration  Lord  Stanhope's  account  of 
individuals,  in  his  classing  Lord  Althorpe  with  the  faineant  leaders  of 
party.  The  same  writer  represents  Mr.  Fox  as  never  attending  Parliament 
from  1792  to  1804 !  Such  things  are  incredible. 
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abominably  bad.  "  But,"  I  in  turn  object,  "  here  are  shoes  that 
will  take  in  water  like  a  sponge."  "  What  matters  that  ?  "  replies  my 
washerwoman,. "  they  are  not  shoes  for  wearing,  but  shoes  for  trading 
in.  Xc3Tou  will  buy  them  in  order  to  gain  1000  francs;  the  buyer  I 
will  recommend  you  to,  will  sell  them  an  hour  after  for  420  francs, 
gaining  thus  also  1000  francs ;  his  customer  will  to-morrow  dispose 
of  them  for  430  francs  to  a  man  who  will  sell  them  again  upon  'Change 
for  440  francs,  and  so  on."  "  But,"  I  asked,  "  the  last  purchaser  ?  " 
"  Ah !  bah  ! "  cried  she,  "  there  is  no  last  one  ;  for  don't  you  see, 
citizen,  that  before  shoes  for  trading  in  shall  have  got  up  to  the  rate 
of  800  francs,  which  is  the  rate  to-day,  shoes  for  wearing  will  have 
risen  to  1,200,  and  from  ten  francs  to  ten  francs  there  are  yet  un- 
numbered hands  to  go  through  !  "  ' 

Ducancel,  the  author  of  Les  Aristides,  produced  another  piece 
upon  the  Paris  stage,  entitled  the  Le  The,  in  which  this  pos- 
session of  society  by  the  demon  of  speculation  and  gain,  this 
hideous  transformation  especially  of  women  into  vile  traffickers, 
ravenous  for  profit,  were  so  flagellated,  that  the  vice  did  not 
long  survive.     At  the  close  of  the  piece  one  of  the  actors  had  to 
say  to  some  of  the  personages  in  it :   t  Mesdames,  believe  me, 
abandon  your  scandalous  practices,  which  in  the  end  only  help 
to  devour  the  public  substance,  and  throughout  degrade  human 
nature.     You  have  been  endowed  with  charms  and  graces  at 
your  birth.     Try  to  use  them  in  the  endeavour  to  embellish 
social  equality,  and  the  effort  to  render  it  more  pleasing  than 
it  is.'      Of    course    the    public    applauded    enthusiastically, 
as  the  public  always  does  when  the  time  is  come  at  which  it 
chooses  to  hear   condemned   the   vices   and   foibles   in   which 
until    then   it   has  participated,     ^agiotage,  upon   which   '  all 
(  the  world '  had  been  living  till  then,  was  suddenly  decreed 
by   '  all   the   world  '   to  be  ignoble  and  unfitting  —  V agiotage, 
in  its  then  actual  form,  went  out  of  fashion,  but  it  still  main- 
tained  its   hold   upon   people's   hearts.      All   the   *  scandalous 
'  trafficking '  satirized  by  Ducancel  in  1796,  is  nothing  more 
than    the   universal    explosion  of  a  thirst   for  gain,   the   first 
symptoms  of  which  may  be  traced  to  what  Lady  Mary  Wortley 
Montagu  called  the  'abject  slavery' to  money-making  of  the 
Court  society  in  the  days  of  the  Regent  d'Orleans.     The  same 
vice  may  be  reckoned  among  the  causes  of  the  Eevolution  and 
among  the  curses  that  Revolution  has  perpetrated  in  France. 
It  sapped  the  foundations  of  the  Constitutional  Monarchy,  and 
at  the  present  moment  it  is  the  crying  sin  and  the  gross  offence 
of  those  who  have  taken  any  part  in  the  Imperial  Government. 
Messrs,  de  Goncourt's  curious  collection  of  the  follies  and 
extravagance  of  the  revolutionary  era  illustrates  in  a  striking 
but  not  certainly  in  a  flattering  manner,  the  effects  of  the  Re- 
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volution  on  the  national  character  of  the  French.     Thus  it  is 
that  this  picture  of  society  under  the  Directory  is  the  very 
best  introduction  to  the  political  history  of  that  period  which 
has  just  been  carefully,  though  somewhat  ponderously,  com- 
pleted by  M.  de  Barante.     We  cannot  rank  this  writer,  esti- 
mable as   he  is,  amongst  the  first-rate  historians  of  France; 
he  is  not  a  great  narrator,  but  he  is  always  a  conscientious  ob- 
server,  and   an   honest    registrar   of  facts.       In   his   general 
observations,  and  in  the  higher  portion   of   his  considerations 
upon  the    Directory,  and   upon  the  condition    of   Europe    at 
large,   there   is   no   doubt   that   M.    de    Barante    gives    us  a 
distant  reflection    of  the  opinions  of   Madame   de   Stael,  and 
more  than  one  idea  in  his  work  may  be  traced  to  his  recol- 
lections of  that  remarkable  woman.     In  his  early  youth,  M.  de 
Barante  lived  in  the  intimacy,  and  under  the  influence,  of  the 
daughter  of  M.  Necker,  who,  intellectually  superior  and  high- 
minded  and  generous  as  she  incontestibly  was,  was  nevertheless 
too  well  acquainted  both  with  the  government,  and  the  society, 
of  the  Directory.     This  retrospective  familiarity  with    one  of 
the  most  eminent  and  most  active  personages  of  the  time,  has 
added  to  M.  de  Barante's  History  something  of  the  character 
of  those  various  '  Memoires  '  in  which  the  historical  literature 
of  France  is  so  rich,  but  without  diminishing  its  conscientious- 
ness and  precision.      If  we  wished  to  describe  in  one  phrase 
these  two  works,  we  should  say  that  M.   de  Barante's  book 
records  the  political  consequences  of  those  acts  of  folly  and 
crime  which  Messrs,  de  Goncourt  have  rescued  from  oblivion. 
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ART.  VIII.  —  Memorials  of  his  Time.    By  HENRY  COCKBURN. 
Fourth  Thousand.     Edinburgh  :  1856. 


posthumous  volume  requires  no  introduction  to  the 
public  at  our  hands.  It  has  already  made  its  way,  with 
quiet  but  sure  success,  to  those  recesses  into  which  living 
authors  most  wish  their  works  to  penetrate.  Valuable  as  a 
contribution  to  the  history  of  one  part  of  the  kingdom  during 
a  portion  of  the  last,  and  of  the  present,  century,  sketched  by 
a  contemporaneous  pen  of  great  acuteness,  felicity,  and  humour, 
it  has  also  taken  its  place  as  one  of  the  pleasantest  fireside 
volumes  which  has  been  published  of  late  years.  The  most 
exclusively  English  reader  cannot  fail  to  be  attracted  by  the 
vivid  description  and  quaint  colouring  of  a  state  of  society,  of 
men,  of  manners,  and  of  politics,  as  strange  to  him  as  if  they 
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had  been  found  in  another  part  of  the  globe.  To  ourselves  it 
has  an  interest  of  a  still  deeper  kind.  It  is  a  legacy  left  to  this 
generation  in  Scotland  by  one  of  the  strong  and  earnest  spirits 
of  the  last  —  a  memorial  written  expressly  to  teach  to  later  times 
what  courage,  honesty,  and  patriotism  have  done,  and  what  they 
may  still  do,  in  the  cause  of  truth  and  right,  —  an  illuminated 
catalogue  of  past  abuses  too  preposterous  to  be  believed  if  they 
had  not  been  almost  too  inveterate  to  be  conquered. 

The  author  was  one  of  a  circle  of  enterprising  and  able  men, 
who  assembling  in  corners  of  the  Parliament  House,  and  fre- 
quenting unpretending  lodgings,  in  Edinburgh,  conceived,  and 
in  thirty  years  executed,  the  idea  of  emancipating  Scotland  from 
a  thraldom  more  intolerant,  and  a  servility  more  despicable 
than  ever  enslaved  a  country  calling  itself  free.  What  the 
pages  of  this  journal  may  have  done  for  the  cause  of  liberty 
and  intelligence  in  the  empire  and  the  world,  it  is  not  for  us 
to  say.  But  through  them,  the  first  bold  designers  of  the  Edin- 
burgh Review  regenerated  Scotland.  They  found  her  politi-7 
cally  debased,  the  name  of  liberty  almost  proscribed  within  her 
bounds,  and  the  reality  banished  from  her  borders.  After  living] 
to  see  its  cause  triumphant,  and  to  reap  themselves  the  rewards 
of  its  triumph,  they  left  her  at  their  death  as  free,  in  politics 
and  in  intellect,  in  enterprise  and  in  thought,  as  any  nation  on 
the  globe. 

How  all  this  was  effected  —  how  the  first  aspirations  were 
prompted  —  how  chill  and  cold,  and  dispiriting  the  atmosphere 
—  how  dreary  the  prospect  —  how  those  buoyant  spirits  gra- 
dually rose  upward  beneath  the  leaden  hand  which  pressed  them 
down  —  how  theDagon  of  jobbers,  and  time-servers,  and  bigots~7 
was  assailed,  then  tottered,  and  at  last  fell  for  ever,  this  auto- 
biography of  Henry  Cockburn  will  tell  posterity. 

No  one  was  better  able,  or  better  entitled,  to  be  the  historian 
of  those  times  than  he.  He  was  intimate  with  all  the  fore- 
most men  of  both  parties  in  Scotland,  he  was  in  the  heat  and 
toil  of  the  battle,  and  one  of  the  most  resolute,  and  in  some  re- 
spects one  of  the  ablest,  of  the  band.  After  the  first  twenty 
years  of  conflict  were  over,  and  when  the  glow  of  dawning 
victory  was  already  seen  on  the  horizon,  he  appears  to  have 
paused  and  taken  breath  for  a  while.  He  began,  he  says,  '  to 
'  recollect  and  to  inquire,'  and  the  result  was  that  he  prepared, 
during  the  remainder  of  his  life,  memorials  of  his  times,  and 
some  description  of  the  prominent  men  with  whom  he  had 
acted  or  to  whom  he  had  been  opposed.  On  the  death  of 
Jeffrey  in  1850,  he  wove  a  portion  of  this  record  into  the 
biography  of  his  distinguished  friend.  From  the  remainder  of 
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his  papers  his  executors  have  selected  the  volume  before  us. 
They  have  performed  their  task  with  remarkable  taste  and 
ability.  A  work  of  this  nature,  in  which  a  writer  with  great 
powers  of  description  traces  living  characters  around  him, 
must  have  contained  many  passages  too  pungent  for  publica^ 
tion  so  recently  after  the  events  recorded  ;  and  the  volume 
before  us  presents  obvious  indications  of  skilful  and  judicious 
selection.  But  the  Editors  have  preserved  the  faithfulness  and 
continuity  of  the  narrative  admirably.  The  picture  gallery  has 
only  one  omission :  it  is  without  one  figure  which  was  always 
prominent  in  the  group,  —  that  of  Cockburn  himself.  With  a 
feebler  pencil  we  shall  try  to  supply  an  outline  of  those  linea- 
ments which  were  so  familiar  to  his  countrymen. 

Henry  Cockburn  was  rather  below  the  middle  height,  firm, 
wiry,  and  muscular,  inured  to  active  exercise  of  all  kinds,  a 
good  swimmer  j  an  accomplished  skater,  and  an  intense  lover  of 
the  fresh  breezes  of  heaven.  His  face  was  handsome  and  intel- 
lectual ;  a  capacious  brow,  which  his  baldness  made  still  more 
remarkable,  large,  lustrous,  and  in  repose  rather  melancholy 
eyes,  which,  however,  when  roused  by  energy  or  wit,  sparkled 
like  a  hawk's,  and  a  well-formed  nose,  were  the  principal  cha- 
racteristics of  a  very  striking  physiognomy.  His  manner  and 
address  were,  among  his  friends  and  intimates,  singularly  win- 
ning and  attractive.  He  was  the  model  of  a  high-bred  Scotch 
gentleman  of  the  last  distinctive  school  which  his  country  pos- 
sessed. He  spoke  with  a  Doric  breadth  of  accent,  such  as  was 
used  by  the  higher  classes  in  Scotland  towards  the  end  of  the 
last  century,  untinged  alike  by  mere  provincialism,  or  vulgar 
affectation  of  the  language  of  the  South.  In  temperament,  while 
he  could  assume  any  mood,  and  sympathise  with  all,  and  was 
master  alike  of  the  stern  and  the  pathetic,  he  was  naturally 
of  an  easy  and  careless  hilarity.  His  flow  of  good  humour 
was  never  failing,  and  neither  care,  nor  anxiety,  nor  time  could 
quench  it.  He  had  high  thoughts,  noble  ambition,  deep  reflec- 
tion on  men  and  things,  but  they  never  weighed  heavily  enough 
upon  him  to  repress  the  elasticity  of  a  spirit  which  bore  him  up 
through  all  the  vicissitudes  of  an  active  life,  and  burned  as 
brightly  at  the  age  of  threescore  and  ten,  as  it  did  during  the 
period  of  his  vigorous  manhood  recounted  in  these  volumes. 

Cockburn  was  one  of  the  most  popular  men  north  of  the 
Tweed.  His  was  not  the  popularity  of  a  great  name,  like  that 
of  Scott,  or  Jeffrey,  or  Wilson,  or  Chalmers.  It  was  good, 
honest,  personal  liking.  From  the  Highland  chairmen,  who 
stood  and  still  stand  at  the  corners  of  the  streets  of  Edinburgh, 
to  the  Moderator  of  the  General  Assembly — from  the  smallest 
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'laddie'  at  the  Edinburgh  Academy  to  the  old  lady  of  ninety  in 
Trinity  Hospital,  all  knew  and  delighted  in  the  sunshine  of  his 
smile  and  the  cheerful,  kindly  humour  of  his  address.  He  had 
a  word  and  a  good  deed  for  all :  a  skating  holiday  for  the  school- 
boy— a  half-hour's  gossip,  spiced  perhaps  with  ancient  scandal, 
for  the  nonogenarian  —  old-school  flirtation  for  the  girls  —  and 
exhaustless  stores  of  unrivalled  wit  and  anecdote  for  his  younger 
associates,  all  as  ready,  genial,  and  heart-springing  as  his  daily 
intercourse  with  his  contemporaries.  Nor  was  this  popularity 
confined  to  Edinburgh.  He  was  known  to  all  classes  all  over 
Scotland ;  and  from  Aberdeen  to  Wigtown  no  assemblage  of 
Scotsmen,  young  or  old,  could  be  gathered,  in  which  his  linea- 
ments were  not  known  and  recognised,  or  in  which  his  approach 
was  not  the  signal  for  a  vociferous  welcome. 

A  dash  of  eccentricity  mingled  with  the  originality  of  his 
character.  Attired  with  the  scrupulous  precision  of  a  well- 
bred  man,  he  set  the  graces  of  fashionable  dress  at  defi- 
ance. His  hat  was  always  the  worst,  and  his  shoes,  con- 
structed after  a  cherished  pattern  of  his  own,  the  clumsiest 
in  Edinburgh  —  so  uniformly  and  characteristically  that  they 
became  identified  with  the  springing  step  and  picturesque 
figure  of  the  man.  He  despised  great-coats  and  umbrellas, 
and  down  to  the  last  year  of  his  life  constantly  wandered 
forth  at  midnight,  in  defiance  of  rheumatism  or  lumbago, 
to  enjoy  a  solitary  hour's  meditation,  or  a  chatting  stroll 
with  any  companion,  of  any  age,  who  might  be  fortunate  and 
weatherproof  enough  to  accompany  him.  His  junior  friends  of 
the  schoolboy  class  always  had  the  impression  that  he  was 
on  their  side  against  despotic  authority — an  impression  not 
diminished  by  seeing  the  eminent  barrister  —  and  even  the 
grave  judge  —  careering  along  the  street  slides,  in  defiance 
of  policemen,  and  giving  as  much  sly  countenance  to  a  snow- 
ball 'bicker'  as  a  well-disposed  citizen  might  decently  do. 
In  fact,  he  loved  freedom  and  nature :  he  detested  all  that  was 
finical  and  prudish ;  and  it  did  one's  heart  good  to  witness  the 
energy  with  which,  on  breaking  up  for  the  holidays,  he  would 
incite  the  liberated  urchins  to  shouts  which  might  wake  the 
seven  sleepers. 

Popular  as  he  was  with  all,  he  was  not  intimate  with  many. 
In  mixed  company  he  was  silent,  reserved,  and  sensitive ;  and 
those  who  had  heard  of  his  proverbial  humour  and  his  conver- 
sational power,  were  often  disappointed  with  his  quiet  un- 
bending gravity.  In  the  society  of  London  (which  he  rarely 
visited)  he  lost  that  homely  animation  which  gave  so  great  a 
charm  to  his  conversation  within  the  Scotch  border.  This 
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peculiarity,  half  fastidiousness,  half  timidity,  probably  dated  as 
far  back  as  those  High  School  days  of  which  he  tells  us  in 
the  Memorials,  when  he  was  led  to  believe  himself  hopelessly 
dull,  and  when  the  consciousness  of  power  gradually  dawned  on 
his  own  mind,  although  unrecognised  then  by  his  teachers,  or 
even  by  his  companions.  But  to  see  Cockburn  as  he  really 
was,  he  should  have  been  found  among  that  congenial  circle  in 
Edinburgh  of  which  Sydney  Smith  says,  —  *  Never  shall  I  for- 

*  get  the  happy  days  spent  there,  amidst  odious  smells,  barbarous 

*  sounds,  bad  suppers,  excellent  hearts,  and  most  enlightened  and 

*  cultivated  understandings.'    (Memoirs,  vol.  i.  p.  16.) 

As  prosperity  increased,  the  suppers  probably  improved.  But 
the  men  and  their  mutual  friendship  survived,  with  the  charms 
of  conversation,  and  the  power  of  intellect,  to  instruct  and  inspire 
another  generation  ;  and  foremost  in  all  topics  —  \vit,  merriment, 
literature,  politics,  was  the  voice  of  Henry  Cockburn.  After  they 
fairly  settled  down  in  their  ultimate  pursuits,  this  fraternity  of 
Edinburgh  wits  remained  unbroken  for  nearly  half  a  century. 
Many  indeed  left  them  early.  Sydney  Smith  was  a  wayfarer. 
Brougham  and  Homer  ascended  to  a  higher  crag  of  Olympus. 
John  Richardson,  Charles  Bell,  Thomas  Campbell,  John  Allen, 
and  Leyden,  were  seduced  by  the  attractions  of  the  South.  But, 
from  almost  the  beginning  of  the  century  until  Jeffrey's  death 
in  1850,  the  rest  of  the  band  remained  unbroken;  and  the  men 
who  had  been  wont  to  sup  in  his  three  story  attic  in  1801 
were  still  his  chosen  companions,  growing  old  together  in  every 
thing  but  heart,  and  the  delight  and  wonder  of  all  who  knew 
them.  They  had  begun  their  career  with  little  to  encourage  them, 
excepting  the  consciousness  of  intellectual  power,  the  sunshine  of 
youth  and  cheerfulness,  and  the  sympathy  of  friendship.  They 
struggled,  conquered,  and  prospered  in  company;  and  during 
that  long  period  scarcely  an  evening  passed  without  their  meet- 
ing, nor  did  they  ever  meet  without  high  and  noble  interchange 
of  thought,  and  many  a  brilliant  passage  of  the  foils.  Who  that 
was  ever  admitted  within  that  circle  of  vigorous  and  kindly 
spirits  will  ever  forget  its  charm  ?  Jeffrey,  all  brilliancy,  fancy 
and  animation,  mellowed  in  his  later  years  with  the  wise  philo- 
sophy of  experience.  Thomas  Thomson,  whose  great  conversa- 
tional powers  were  drawn  from  stores  of  the  profoundest 
learning,  and  the  most  refined  and  cultivated  taste.  Fullerton, 
with*  his  good-humoured  gaiety,  which  not  gout  itself  could 
vanquish,  his  courtly  breeding,  and  pleasant  wit.  Moncreiff, 
relaxing  for  an  hour  his  intellectual  energy  from  a  profession 
of  which  he  was  the  acknowledged  master.  Murray,  genial, 
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polished,  and  sarcastic.  Butherfurd,  of  a  rather  later  date,  but 
in  power  and  attainments  inferior  to  none  of  them.  Some- 
times William  Clerk  (the  brother  of  John  Clerk)  joined  in 
with  his  caustic  pleasantry,  or  Mackenzie,  a  willing  truant 
from  his  friends  of  the  hostile  camp,  would  bring  to  the  lively 
conclave  the  resources  of  his  quaint  but  accomplished  mind. 
Six  years,  alas,  have  swept  them  almost  all  away :  with  the 
exception  of  John  Murray  (Lord  Murray),  who  still  survives, 
reaping,  in  the  universal  respect  of  his  countrymen,  the  reward 
of  his  consistent,  generous,  and  honourable  life.  We  speak 
of  them  as  a  younger  generation  knew  them  in  the  bright 
autumn  of  their  career;  but  the  recollection  of  such  evenings 
will  long  survive  to  cheer,  and  animate,  and  instruct  in  every 
graceful  pursuit  and  noble  aspiration. 

Cockburn  was  the  very  life  of  these  parties.  He  made 
amusement  himself,  and  was  the  cause  of  it  in  others  ;  bantered 
the  grave  and  more  pretentious  members  of  the  fraternity,  and 
launched  his  humorous  shafts  at  the  great  Jupiter  of  criticism 
himself,  dispelling  with  well-pointed  pleasantry  the  slightest 
pedantic  cloud  which  might  threaten  to  overshadow  them.  A 
professed  talker  he  abhorred,  nor  had  he  the  least  idea  of  allow- 
ing one  man  to  usurp  conversation  which  was  the  privilege  or 
all.  Even  Jeffrey's  volubility,  if  it  broke  bounds,  or  occupied 
more  than  its  due  share,  would  he  effectually  cut  short  by  a 
timely  jest,  or  the  sudden  intrusion  of  a  grotesque  illustration. 
He  came  to  be  happy,  and  anything  which  palled  or  fatigued, 
even  if  it  were  learning  or  intellect  in  excess,  found  him  a 
formidable  and  merciless  foe.  His  own  powers  of  conversation, 
however,  were  of  a  high  and  rare  order,  and  the  book  before  us 
conveys  a  very  just  impression  of  them.  So  was  he  wont  to  talk, 
by  his  Christinas  fireside,  in  his  tower  by  the  Pentlands,  and  to 
tell  his  younger  friends  how  their  grandfathers  lived.  He  was 
a  most  acute  observer  of  men  and  manners,  gifted  with  a  lively 
fancy,  a  refined  taste,  and  a  flow  of  native  wit  of  singular  quaint- 
ness  and  pungency.  Under  a  certain  affectation  of  contempt  for 
book-worms  and  big  wigs,  he  concealed  varied  reading  and  con- 
siderable acquaintance  with  many  branches  of  literature.  He 
was,  despite  the  woes  of  his  High  School  life,  a  fair  classic,  and 
had  studied  the  contents  as  well  as  the  condition  of  a  library, 
which  he  had  collected  with  the  judgment  of  a  scholar  and  the 
skill  of  a  bibliographer. 

In  his  profession  he  deserves,  as  an  orator,  to  be  classed 
at  the  very  head.  Nature  and  art  combined  to  bestow  graces 
on  his  eloquence.  He  had  a  finely  modulated  voice,  an 
unlimited  choice  of  happy  and  concise  expression,  and  a  com- 
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mand  of  the  human  passions  in  all  their  phases  altogether 
peculiar  to  himself.  He  could  touch  with  a  strong  and  certain 
hand  any  chord,  from  uproarious  merriment  to  the  deepest 
pathos,  or  the  most  terrible  invective  ;  and,  the  sure  type  of  an 
orator,  he  seemed  to  feel  himself  all  the  emotions  which  he  was 
anxious  to  inspire.  Before  a  Scottish  jury  he  was  all  but  irre- 
sistible, and  the  vigorous  logic  of  Moncreiff,  or  the  eloquent 
versatility  of  Jeffrey,  his  chief  rivals  in  that  field,  suffered  fre- 
quent discomfiture  at  his  hands.  He  presented  himself  to  a  jury 
with  such  an  air  of  simplicity  and  innocence,  a  plain  man  like 
themselves,  speaking  a  language  they  could  understand,  and  not 
so  much  an  advocate  as  a  friend  of  the  injured,  telling  a  truthful 
tale ;  his  appearance,  his  accent,  his  gestures,  were  so  redolent  of 
sincerity,  and  bespoke  so  feelingly  the  wrongs  of  a  guileless  way- 
farer who  had  fallen  among  legal  thieves,  that  the  heart  of  his 
audience  opened  and  admitted  him  at  once.  When  he  had 
possession  of  the  citadel,  he  fortified  it  with  all  that  the  most 
dexterous  reasoning  and  the  most  accomplished  rhetoric  could 
furnish.  No  one  who  ever  heard  him  will  consider  this  descrip- 
tion over-coloured.  His  most  celebrated  efforts  of  which  a  record 
is  preserved,  are  his  speech  for  Stuart  of  Duncarn,  on  his  trial 
for  killing  Sir  Alexander  Boswell  in  a  duel,  and  that  for  Helen 
Macdougal  on  the  trial  of  the  murderer  Burke.  Cockburn  on 
the  last  occasion  reached  a  height  of  indignant  invective,  which 
even  in  the  published  report  conveys  a  vivid  impression  of  his 
style,  but  the  effect  of  the  defence  when  spoken,  in  the  grey 
winter  dawn  in  which  it  was  delivered,  those  who  heard  it  de- 
scribe as  overwhelming. 

As  a  lawyer  it  is  no  disparagement  to  say  that,  living  at  a 
time  when  great  lawyers  flourished,  he  had  his  superiors.  He 
had  no  pretensions  to  rank  with  Clerk,  Cranstoun,  Moncreiff, 
or  Fullerton  in  legal  knowledge  or  in  juridical  power.  But 
even  on  that  field  he  maintained  his  ground,  against  such  rivals, 
with  firmness  and  success.  His  practice  was  considerable,  his 
apprehension  quick,  and  his  strong  grasp  of  reason  and  common 
sense  often  supplied  the  place  and  got  the  better  of  the  pro- 
founder  erudition  of  his  great  contemporaries. 

On  the  Bench  his  reputation  and  efficiency  were  unequal. 
In  the  Criminal  Court  he  was  one  of  the  most  distinguished  of 
its  occupants,  master  of  the  criminal  law  in  all  its  branches,  and 
a  model  of  judicial  clearness,  quick  apprehension,  and  capacity 
for  elucidating  truth.  He  was  little  of  a  feudalist,  nor  did  his 
opinions  on  these  questions  carry  much  weight.  On  the  other 
hand,  in  cases  of  evidence,  of  contract,  and  matters  more  propeui^** 
belonging  to  the  common  law,  his  experience  and  powers  of  discri- 
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mination  were  frequently  most  happily  exercised.  It  is  but  justice 
to  his  memory  to  say  that  in  a  great  many  instances  his  judg- 
ments, after  being  overruled  by  his  brethren,  have  been  adopted 
and  sanctioned  by  the  House  of  Lords :  a  result  of  which  he 
was  naturally  and  reasonably  proud,  as  a  testimony  to  his  com- 
mand of  the  great  principles  of  jurisprudence  from  the  highest 
legal  tribunal.  His  courtesy,  kindness,  and  never-failing  good 
temper  made  him  as  popular  with  the  Bar  as  he  was  with  the 
rest  of  his  countrymen. 

Such  was  Cockburn  when  we  knew  him  —  a  more  remark- 
able man  than  many  whose  fame  has  spread  farther.  His 
natural  endowments  were  rare  in  quality  as  well  as  strong  and 
powerful,  and  greater  than  those  of  some  who  passed  him  in  the 
competition  for  public  or  professional  distinction.  Partly  from 
sensibilities  of  a  finer  fibre,  and  partly  from  a  genuine  love  of 
the  'fallentis  semita  vita?  he  was  content  to  take  the  race  for 
renown  and  the  struggle  for  wealth  easily :  not  indeed  with  in- 
difference, but  with  the  measured  exertion  of  a  man  who  found 
his  happiness  in  simpler  things,  —  in  pleasant  scenes  and  friendly 
faces.  In  what  he  wished  for  he  succeeded.  His  professional 
labours  brought  him  easy  independence  at  the  Bar,  and  raised 
him  to  the  Bench ;  and  in  his  country-seat  of  Bonaly,  at  the  foot 
of  the  Pentlands,  where  on  one  side  the  hills  rise  abruptly, 
and  on  the  other  is  seen  the  whole  extent  of  the  Firth  of 
Forth,  terminating  with  the  crags  below  which  Edinburgh  lies, 
—  at  a  game  at  bowls  on  his  fresh  shaven  green,  with  the  burn 
wimpling  by,  and  the  stern  leaders  of  the  Bar,  or  the  grave 
critics  of  the  Review,  unbent,  joyous,  and  uproarious  —  or  strol- 
ling through  the  rugged  glens  above  his  house  with  a  troop  of 
youngsters, — lighting  a  fire  with  his  own  hands  beside  some  wild 
cascade  to  dress  their  rustic  dinner,  —  in  such  scenes  as  these 
he  found  what  yielded  him  more  enjoyment  than  the  brightest 
dreams  or  the  proudest  realities  of  ambition. 

This  volume,  however,  shows  how  much  observation,  reflec- 
tion, and  power  lay  concealed  under  his  light-hearted  exterior. 
It  is  a  work  of  high  artistic  merit ;  and  in  those  parts  of  it  in 
which  the  author  felt  himself  able  to  write  freely,  the  style 
is  as  vivid,  graphic,  and  diverting  as  anything  of  the  kind  in  the 
language. 

The  time  when  Cockburn  first  entered  public  life  found  Scot- 
land in  a  very  remarkable  condition.  The  Union  had  destroyed, 
greatly  for  her  good,  the  national  legislature ;  and  after  the  first 
pangs  of  wounded  pride  had  passed,  Scotchmen  addressed  them- 
selves with  the  perseverance  of  their  nation  to  turn  it  to  ac- 
count. They  did  so  to  an  extent  which  produced,  in  the  course 
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of  a  century,  a  most  striking  amount  of  progress  and  prosperity. 
Barren  moors  and  plashy  marshes  were  reclaimed  to  a  fertility, 
which  has  given  celebrity  to  the  districts  in  which  they  lay. 
Wandering  forth,  under  the  auspices  of  the  ruling  powers,  to  the 
golden  East,  her  sons  brought  back  spoils  far  more  solid  and 
substantial  than  were  ever  furnished  by  the  campaigns  of 
Gustavus  or  Louis.  But  she  bought  this  prosperity,  in  some 
measure,  at  a  questionable  price.  The  belief  that  all  hope 
of  progress  in  life  centered  in  paying  court  to  ministers,  at 
last  induced  a  pervading  spirit  of  national  subserviency, 
which,  for  the  time,  trod  out  every  spark  of  regard  for  constitu- 
tional liberty.  Representative  freedom  she  had  none.  The 
county  voters  were  freeholders,  that  is  to  say,  a  limited  knot  of 
lairds,  aided  by  a  few  fictitious  voters,  the  nominees  of  some 
intriguing  peer:  and  the  burgh  members  were  chosen  by  a 
Town  Council  who  elected  themselves  also,  and  who  were  the 
centre  of  cringing,  domineering,  and  jobbing  corruption.  When 
Harry  Dundas,  accordingly,  came  to  rule  over  them,  —  and  a 
great  ruler  he  was,  —  he  found  Scottish  nobles,  lairds,  clergy, 
lawyers,  bailies,  and  beadles  prostrate  in  the  dust  at  his  feet. 
The  panic  of  the  French  Revolution  completed  his  ascendancy, 
and  reduced  those  who  refused  to  bow  the  knee  to  a  very  in- 
considerable and  much  disparaged  remnant. 

Things  were  in  this  state  in  the  year  1800,  when  Cockburn 
came  to  the  Bar.  He  was  born,  as  most  men  would  then  have 
thought,  under  a  star  which  was  the  certain  presage  of  good 
fortune.  He  was  the  nephew  of  Dundas,  and  the  son  of  one 
of  his  most  intimate  associates.  In  the  house  of  his  father, 
Baron  Cockburn  (a  Baron  of  the  Exchequer),  he  was  brought 
up  in  the  strictest  ways  of  Toryism,  and  became  familiar  with 
all  that  Edinburgh  boasted,  of  rank,  distinction,  and  power. 
The  old  school  of  Edinburgh  philosophers  was  just  moving  off 
the  stage,  along  with  the  old  school  of  Edinburgh  dames  and 
damsels ;  and  no  part  of  the  Memorials  is  better  executed  than 
the  author's  reminiscences  of  both.  His  recollections  of  Adam 
Smith,  Ferguson,  Black,  and  Robertson,  are  exactly  those  which 
a  schoolboy  would  have  of  a  philosopher,  in  which  a  certain 
amount  of  awe  mingles  with  the  accurate  noting  of  little  per- 
sonal details  so  characteristic  of  the  boyish  eye.  The  sketches 
of  the  social  life  and  ancient  ladies  of  Edinburgh  are  among  the 
liveliest  efforts  of  his  pencil,  and  are  already  well  known  and 
popular  among  all  English  readers  on  both  sides  of  the  Atlantic. 

It  very  soon  appeared,  however,  that  the  young  scion  of  the 
Tory  house  had  predilections  dangerously  liberal.  The  French 
revolution  had  shaken  more  thrones  than  those  of  the  Bourbons. 
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Ancient  fetters  on  the  mind  were  giving  way  in  all  directions, 
and  new  schools  of  literature,  philosophy,  and  politics  begin- 
ning to  arise.  In  the  celebrated  Speculative  Society  Cockburn 
found  most  of  the  future  associates  of  his  life  ;  and  in  Brougham, 
Horner,  Jeffrey,  and  the  other  leaders  of  debate  in  that  mimic 
senate,  he  recognised  a  spirit  of  congenial  independence.  He 
was  soon  drawn  into  the  circle  which  the  founders  of  this  journal 
formed  around  them,  and  to  the  dismay  and  consternation  of  his 
Tory  friends,  enlisted  for  good  with  these  Liberal  heretics.  Once 
they  made  a  strong  effort  to  reclaim  him ;  and  on  the  assurance 
that  the  step  implied  no  political  adhesion,  he  consented,  on  the 
solicitation  of  Lord  Melville  himself,  to  become  an  Advocate- 
Depute  in  1807.  The  exercise,  however,  of  his  stipulated  free- 
dom produced  a  rupture  with  the  Lord  Advocate  of  the  day,  and 
he  continued,  during  the  twenty  years  of  Whig  exclusion  which 
followed,  among  the  foremost  and  most  constant  of  the  Liberal 
party  in  Scotland  —  nor  was  there  among  the  number,  one  whose 
advice  and  counsel  exercised  more  influence  on  its  movements. 
At  last,  the  rebound  came,  and  he  had  the  rare  reward  in  1831, 
as  the  Solicitor  General  of  the  Grey  Administration,  of  prepar- 
ing the  Reform  Bill  for  Scotland  along  with  Jeffrey,  and  seeing 
his  country  freed  for  ever  from  the  bonds  against  which  he  and 
his  friends  had  so  bravely  and  successfully  struggled. 

The  state  of  subserviency  in  which  he  found  Scotland  on  his 
entrance  into  public  life,  Cockburn  lashes  in  his  Memorials  with 
an  unsparing  but  most  truthful  hand.  The  utter  absence  of 
the  influence  of  public  opinion  on  public  men  —  the  want  of 
principle,  justice,  or  sometimes  even  decency  on  the  Bench  — 
the  proscription  attempted  against  political  independence  —  and 
the  fury  and  bigotry  of  party,  he  has  described  in  effective,  and 
we  trust  enduring  colours.  The  caprices  of  Macqueen,  Lord 
Braxfield,  who  was  Lord  Justice  Clerk,  and  the  grotesque  ab- 
surdities of  Lord  Eskgrove,  who  succeeded  him,  are  selected  as 
types  of  the  dominant  spirit  on  the  seat  of  justice ;  and  certainly 
the  picture  he  draws  would  be  incredible  had  we  not  known  it 
to  be  true.  Cockburn  himself  says  of  Eskgrove,  *  The  things 
'  that  he  did  and  said  every  day  are  beginning  to  be  incredible 
*  to  this  correct  and  flat  age.'  The  principle  of  the  social  tyranny 
which  then  prevailed  was  a  simple  one.  Pitt  and  Dundas  were 
the  constitution,  and  must  not  be  opposed ;  the  constitution  was 
perfect,  and  could  not  be  improved  —  and  those  who  would 
oppose  the  one  or  improve  the  other,  were  rebels,  traitors,  and 
Jacobins.  This  broad  rule  of  life  was  consistently  carried  out ; 
and  the  inconsiderable  remains  of  the  Whig  party  were  watched, 
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suspected,  avoided  in  society,  insulted  from  the  Bench,  and 
frowned  on  by  men  in  station  or  authority. 

Of  course  this  state  of  things  did  not  long  remain  in  all  its 
rigour :  and  even  when  Cockburn  started  in  life  it  was  beginning 
to  give  way  to  the  coming  tide  of  events.  How  slowly  it  did 
so  may  be  gathered  from  the  history  our  author  gives  of  the 
first  feeble  efforts  of  independence  in  Edinburgh  —  of  the  songs 
of  triumph  raised  over  the  establishment  of  a  Bank  with  an  in- 
dependent direction,  or  a  popularly  elected  Commission  of  Police, 
and  the  mingled  admiration  and  awe  with  which,  twenty  years 
afterwards,  a  public  political  meeting  was  regarded.  But,  that 
such  things  were,  Lord  Cockburn  tells  us,  and  all  that  were  cog- 
nisant of  the  times  themselves,  or  were  familiar  with  those  who 
lived  in  them,  well  know.  His  illustrations  are  not  chance  stories 
laid  up  in  the  granary  of  a  diner-out,  and  flung  broadcast  on  the 
world  by  his  executors.  They  are  mere  examples,  characteristic 
and  true,  of  the  social  and  political  condition  of  Scotland  and  its 
metropolis  during  the  end  cf  the  last  and  the  commencement  of 
this  century  :  a  chapter  in  her  history  which  all  well-informed 
Scotsmen  know  to  be  correct,  and  which,  as  Edinburgh  Re- 
viewers, we  have  it  in  charge  to  prevent  being  forgotten  or 
gainsayed. 

For  this  reason,  although  we  should  have  greatly  preferred  to 
have  followed  Lord  Cockburn  a  little  more  in  detail  through  the 
changes  he  describes  in  Scottish  society,  we  feel  ourselves  re- 
luctantly drawn  aside  to  give  a  careful  as  well  as  a  thorough 
refutation  to  sundry  desultory  attempts  which  have  been  made 
to  represent  this  pleasant  book  as  a  book  of  pleasant  fables. 
Some  writer  in  the  *  Law  Review'*  has  conceived  that  it  his 
duty  to  prevent  '  the  public  from  believing  this  book  to  be 
'true.'  Nor  have  these  unwarrantable  attacks  been  confined 
to  the  professional  pages  of  the  legal  journal ;  they  have  been 
repeated  in  several  shapes,  all  bearing  traces  of  the  same  ma- 
lignant intention  —  the  same  voice  under  several  masks.  Even 
our  eminent  contemporary  f  The  Quarterly  Review,'  has  suf- 
fered itself  to  be  imposed  upon  by  the  same  influence,  for  in 
a  recent  article  of  that  journal/Lord  Cockburn's  Memorials  are 

*  Law  Review  and  Magazine  for  August  and  for  November,  1856. 

Since  these  pages  were  in  print  we  have  received  a  pamphlet  en- 
titled '  Exposure  of  the  Attack  on  Lord  Cockburn's  Memorials,'  re- 
printed from  the  Scotsman  newspaper  ;  but  although  the  writer  has 
in  part  travelled  over  the  ground  on  which  we  are  about  to  enter,  we 
shall  not  follow  in  his  track,  nor  shall  we  imitate  him  in  attributing 
these  ignorant  productions  of  an  anonymous  slanderer  to  the  pen  of 
Lord  Brougham. 
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held  up  to  public  reprobation,  as  <a  glaring  instance'  of  a  re- 
later  of  anecdotes  which  are,  '  if  not  certainly  fictitious,  false 

*  in  the  identical  circumstances  which  make  their  entertainment.' 
Lord  Cockburn  is  in  fact  selected  as  an  example  of  the  abuses 
of  a  departure  from  Truth,  and  we  are  told  by  this  authority, 
that  *  books  like  Lord  Cockburn's  are  the  bane  of  history  ;  for 
'  the  circumstances  which  are  not  contradicted  are  sure  to  be 

*  believed,  although  the  credit  of  the  entire  narrative  has  been 

*  destroyed.' 

It  is  not  for  us  to  inquire  what  may  be  the  motive  for  these 
sedulous  attempts  to  destroy  the  entire  credit,  of  Lord  Cock- 
burn's  narrative.  Throughout  his  life  Lord  Cockburn  was  the 
sworn  enemy  of  double-dealing,  of  deceit  under  any  disguise, 
and  of  falsehood  whether  of  head  or  heart.  Nor  in  these,  his 
posthumous  writings,  is  he  one  whit  less  accurate  and  sincere. 
We  indignantly  repel  the  charges,  thus  trumped  up  against 
him,  to  degrade  a  man  of  honour  and  wit  into  a  fable-monger 
or  a  dupe;  and  we  shall  at  once  proceed  in  the  following 
pages,  not  more  from  regard  to  his  memory,  than  in  vindication 
of  important  historical  facts,  to  demonstrate  the  entire  accuracy 
of  these  records  of  his  life. 

But  we  have  one  preliminary  remark  to  make.  Many  of 
the  matters  of  fact  in  question  are  vouched  for  by  Lord  Cockburn 
on  his  personal  knowledge.  What  authority  is  to  be  taken 
against  his  own,  on  matters  which  he  tells  us  happened  to 
himself?  He  had  rare  opportunities  of  information  on  all  the 
topics  he  speaks  of,  because  he  had  access  to  the  interior  of 
both  carnps  :  and  no  public  man  of  his  time  could  be  better 
acquainted  with  the  more  occult  movements  of  party  in  Scotland 
than  the  nephew  of  Dundas  and  the  colleague  of  Jeffrey.  But 
his  anonymous  critics  are  so  determined  to  find  him  in  the 
wrong,  that  they  contradict  him  on  subjects  on  which  he 
must  have  known  everything,  and  they  can  have  known 
nothing.  For  instance,  Cockburn  says,  speaking  of  the 
political  tyranny  of  1794,  'If  not  overlooked  from  their 

*  insignificance,  a  written  test  was  for  some  years  presented  to 

*  them  (the  Whigs),  and  a  refusal  to  subscribe  it  set  a  black  mark 
'  upon  him  who  refused.    /  have  heard  George  Cranstoun  *  say 
'  that  the  test  was  put  to  him,  and  by  a  celebrated  professor  of 
'  law  acting  for  the   Tory  party.'     Cockburn  heard  Cranstoun 
say  it,  while  the  critic  in  the  '  Law  Review'  denies  that  this  ever 
happened,  and  will   have  it  that  the   story  is  an  '  invention 

*  Afterwards  Lord  Corehouse,  one  of  the  greatest  lawyers  and 
pleaders  the  Scotch  Bar  ever  possessed. 
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*  of  some  party  zealot.'  But  he  may  rest  assured  it  is  perfectly 
true.  In  one  of  his  manuscripts,  written  in  1829,  Cockburn 
thus  relates  at  greater  length  the  same  circumstance : — 

'  Dining,  as  usual,  at  Craigcrook  one  Saturday  this  summer  ses- 
sion, Cranstoun  was  contrasting  these  times  with  those  when  he 
came  to  the  Bar ;  and  told  us  that  the  day  or  two  after  he  put  on  his 
gown,  a  person  whom  he  only  knew  by  sight  and  station,  came  to  his 
lodgings  and  tendered  him  a  written  Tory  test,  with  a  requisition  to 
sign  it  on  pain  of  such  proscription  as  that  party  could  inflict  in  the 
year  1793 — a  pretty  serious  threat.  I  had  heard  him  say  this  before, 
but  never  till  then  heard  him  give  the  name.  It  was  David  Hume.'* 

Unfortunately  the  scepticism  of  the  Law  Reviewer  has  not 
even  the  excuse  of  the  story  being  improbable :  for  it  is  notorious 
that  in  the  sedition  trials  in  1793,  one  of  the  Judges  announced 
from  the  bench  that  all  men  really  attached  to  the  constitution 
had  subscribed  to  the  loyal  associations,  and  that  all  others  were 
either  traitors  or  conspirators.  That  this  was  given  out  and 
acted  on,  as  far  as  it  could  be  acted  on,  we  all  know. 

This  London  lawyer  will  further  have  it,  that  Mr.  Cranstoun 
went  into  an  Irish  yeomanry  corps  only  'from  a  reluctance  to 
'  begin  practice  for  a  year  or  two.'  Why  he  says  so,  except 
that  Cockburn  says  otherwise,  he  does  not,  and  probably  can- 
not, tell  us.  Here  in  Edinburgh  we  know  that  Cockburn  is 
right.  Cranstoun,  in  consequence  of  the  violence  of  party  in- 
fluence, contemplated  absolute  retirement  from  the  Bar :  and 
the  story  goes,  whether  truly,  or  invented  to  torment  the  de- 
corous Cranstoun  we  cannot  say,  that  he  intended  to  enter  the 
Austrian  army,  and  consulted  his  friend,  Lord  Swinton,  as  .to 
the  propriety  qf  his  joining  a  service  in  which  officers  were  said 
to  be  liable  to  be  flogged.  His  Lordship,  who  had  a  sound  horror 
of  a  Jacobin,  replied  —  '  'Deed,  Mr.  George,  ye  wad  be  muckle 
'  the  better  of  being  whuppit.' 

Another  example  of  this  reckless  and,  as  far  as  we  can  see, 
objectless,  cavil  may  be  found  in  a  critique  in  the  *  Times  *  (29th 
Sept.  1856),  written  on  the  authority  of  some  undisclosed  and 
very  ill-informed  informant.  It  relates  to  the  account  Cock- 
burn  gives  of  his  acceptance  of  the  office  of  Advocate  De- 
pute (a  political  office)  under  a  Tory  government,  to  which 
we  have  already  referred.  Cockburn  says  that  he  was 
offered  the  appointment  in  1807,  in  London,  by  Lord  Mel- 
ville and  Chief  Baron  Dundas,  on  the  return  of  the  Tories 
to  power.  He  objected  on  the  score  of  political  opinions :  when 

*  David  Hume,  the  nephew  of  the  historian,  was  Professor  of 
the  Law  of  Scotland,  author  of  the  well-known  Commentaries  on 
Criminal  Law,  and  afterwards  a  Baron  of  the  Exchequer  in  Scotland. 
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he  was  told  that  it  was  offered  solely  from  family  connexion, 
and  without  the  tie  of  any  political  obligation.  He  held 
the  office  for  three  years,  when  Lord  Advocate  Colquhoun  dis- 
missed him  for  insubordination. 

On  this  the  Times  f  informant'  hints  that  this  cannot  be  true  ; 
that  he,  the  informant,  was  in  daily  communication  with 
Lord  Melville,  and  never  heard  of  such  a  thing ;  that  neither 
Cockburn  nor  his  friends  ever  asserted  that  such  was  the  case ; 
and  that  he  resigned  because  he  thought  the  Ministry  unstable. 

Not  one  of  these  assertions  contains  a  single  particle  of  truth. 

We  demur  greatly  to  the  present  existence  of  any  one  who 
was  in  daily  confidential  intercourse  with  Lord  Melville  in 
1807.  We  think  it  very  unlikely.  The  modesty,  however,  with 
which  this  informant  concludes  that  nothing  could  pass  between 
Lord  Melville  and  his  nephew  without  his  knowing  it,  will  only 
be  duly  appreciated  when  he  withdraws  the  veil  which  envelopes 
him.  Until  then,  and  perhaps  even  afterwards,  we  —  and  we 
suspect  the  public  also — will  believe  Cockburn  when  he  tells  us 
what  took  place  between  him  and  Lord  Melville,  even  although, 
for  once,  the  thing  were  done  without  informing  the  *  informant.' 

It  is  not  true  that  Cockburn  and  his  friends  never  gave  this 
version  of  his  appointment.  On  the  contrary,  from  the  time  of 
his  taking  office,  these  very  conditions  were  the  theme  of  con- 
versation in  all  circles  for  which  the  subject  had  interest. 
Cockburn  and  his  friends  made  the  same  statement  on  his 
retirement.  It  became  a  Parliament  House  tradition.  We  have 
heard  it  ourselves  frequently  in  Edinburgh  society  more  years 
ago  than  we  choose  to  own  to,  and  if  the  informant  be  a  reality, 
we  undertake  to  satisfy  even  him  that  his  memory  has  played 
him  unaccountably  false. 

That  Cockburn's  family  should  have  made  strong  interest  for 
the  appointment  may  not  be  improbable.  They  mourned  over 
the  straggler  from  the  fold  for  many  a  year  after  that,  and  well 
they  might.  He  had  all  that  could  ensure  success :  the  influence 
without  which  ability  was  then  barren,  and  the  ability  which 
influence  so  much  needed,  but  could  not  create.  He  was  certain 
of  being  the  first  man  of  the  party  which  was  led  by  his  kinsmen, 
and  none  of  those  of  his  own  standing  on  that  side  would  have  had 
a  chance  with  him.  For  this  reason  we  have  no  doubt  that  his 
father  and  relations  wished  to  try  the  experiment  whether  office 
would  reclaim  the  wanderer,  and  that  his  good-humoured  uncle, 
sceptical  as  to  the  duration  of  patriotism,  was  only  too  willing  to 
take  him  on  his  own  terms. 

Cockburn  was  dismissed  because  on  one  occasion  he  used  the 
liberty  for  which  he  stipulated.  The  'informant'  complains 
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that  the  letter  of  dismissal  is  not  printed.  We  may  best 
answer  the  complaint  in  the  words  of  one  then  at  the  Scottish 
Bar,  who  in  a  communication  to  ourselves  says,  {  The  account 
'  Cockburn  gives  of  his  acceptance  of  office  was  well  known  at 
'the  time,  as  was  that  of  his  dismissal  by  Lord  Advocate 
1  Colquhoun,  who  took  him  into  a  window  and  read  a  letter 
'  assigning  his  reasons,  but  refused  to  give  him  the  letter.'  It  is 
hardly  possible  that  the  e  informant,'  if  he  had  any  means  of 
information,  should  not  have  heard,  although  he  has  forgotten, 
what  was  so  well  known  at  the  time. 

The  most  indecorous  part  of  this  criticism,  and  the  most  un- 
founded, if  there  are  degrees  in  such  a  matter,  is  the  insinuation, 
which  is  as  new  as  groundless,  that  Cockburn  wanted  to  be 
turned  out,  because  the  Ministry  were  in  difficulties.  The 
suggestion  bears  its  own  refutation  on  the  face  of  it ;  but  it  is 
an  unseemly  aspersion  on  the  memory  of  a  man,  who,  more  than 
any  of  his  time,  had  surrendered  all  the  advantages  of  great 
family  and  political  influence,  the  emoluments  of  office,  and  the 
certainty  of  success,  from  his  courageous  adherence  to  an  ob- 
noxious political  creed.  Even  a  generous  political  opponent 
would  admire  and  sympathise  with  such  devotion. 

It  is  hard  to  understand  for  what  purpose  these  critics  should 
rush  blindly. on  surmises,  when  they  have  direct  evidence  of  the 
fact  from  the  best  and  only  witness.  But  their  right  to  criticise 
is  not  even  supported  by  ordinary  accuracy  on  facts  within  their 
reach.  For  example,  the  '  Law  Review  '  blames  Cockburn  for 
saying  that  in  1 828  Scotch  affairs  were  in  the  hands  of  Kennedy 
and  Abercromby,  on  the  ground  that  Abercromby  was  then 
Chief  Baron  of  Exchequer  in  Scotland.  An  old  almanack 
would  have  told  him  that  Abercromby  was  Judge  Advo- 
cate in  1827,  and  was  not  Chief  Baron  till  1830.  Again: 
the  '  informant'  tells  the  *  Times '  that  Cockburn  misrepre- 
sents the  fact  when  he  alleges  that  on  Canning's  death  the 
fears  of  the  Whigs  and  the  hopes  of  the  Tories  were  dis- 
appointed in  1827  by  Lord  Lansdowne  becoming  Home  Secre- 
tary. '  Lord  Lansdowne,'  says  the  informant,  '  had  been 

*  Home  Secretary  for  many  weeks   before    Canning's    death.' 
This  only  shows  that  the  informant  was  ignorant  of  what  at- 
tracted the  attention  of  all  who  were  engaged  in  politics  at  that 
time.  On  Canning's  death,  Lord  Goderich  was  made  minister,  and 
Herries,  after  some  delay,  Chancellor  of  the  Exchequer.  Where 
can  the  (  informant'  have    been    at  that  time,  when,  as  was 
wittily  said,  the  Whigs  prayed  to  be  delivered  from  '  all  false 

*  doctrines,  Herries's,  and  schisms '  ?    Lord  Lansdowne,  who  had 
succeeded  Mr.  Sturges  Bourne  on  the  18th  of  July,  as  Home 
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Secretary,  hesitated  to  hold  that  office  under  Lord  Goderich  on 
Herries's  appointment ;  and  the  difficulty  was  not  settled  until 
after,  what  Lord  Cockburn  truly  calls,  'a  few  weeks  of  fearful 
'  doubt.'  Canning  died  on  the  7th  August.  Lord  Lansdowne 
eventually  consented  to  retain  the  Home  Secretary's  seals  about 
the  1st  of  September.*  So  that  there  was  a  period  of  uncer- 
tainty and  alarm  among  the  Scotch  Whigs,  not  only  at  the  time 
when  Mr.  Canning's  administration  was  formed,  but  also  when 
that  administration  was  shaken  by  Mr.  Canning's  premature 
death ;  it  is  obviously  to  this  later  crisis  that  Lord  Cockburn 
refers. 

The  Law  Reviewer,  however,  not  only  despises  dates,  but 
forgets  and  cannot  forgive  what  he  has  told  the  public  through 
his  own  pages.  He  bitterly  complains  that  Cockburn  attributes 
to  Professor  Playfair  a  character  of  Lord  President  Blair,  which 
in  reality  was  written  by  another  hand.  But  the  mistake,  if  it 
be  one,  is  not  Cockburn's.  For  not  only  is  Playfair  named  as 
the  author  in  our  139th  number,  p.  281,  which  Cockburn  quotes 
from,  but  did  not  write,  but  if  the  critic  will  turn  back  to  the 
second  volume  of  his  own  journal,  p.  341,  he  will  find  an  article 
on  President  Blair,  in  which,  quoting  the  very  character  in 
question,  he  himself,  the  Law  Reviewer,  says  fa  celebrated 

*  writer,  Professor  Playfair,  tells  us  the  President  was  accus- 
'  tomed,  emphatically  to  declare,  &c.'I 

These  are  but  instances.  We  shall  probably  deal  with  most 
of  them  all  before  we  have  done.  But  we  stop  for  a  moment 
to  ask —  For  what  object  and  to  what  end  all  this  laborious 
and  unfortunate  criticism  ?  We  could  indeed  understand, 
that  those  who  during  the  period  of  which  Lord  Cockburn 
writes,  calmly  and  gently  as  he  does  write,  were  the  sup- 
porters of  the  system  he  describes,  and  are  now  unwilling 
captives  of  a  more  liberal  generation,  might  rebel  at  the  violence 
thus  done  to  the  shrine  at  which  their  earliest  vows  were 
paid.  We  should  not  have  suspected  our  contemporary  of 
being  of  the  number,  but  we  are  not  disposed  to  unlearn  his- 
tory at  his  bidding  ;  for  these  Memorials  are  neither  a  common- 

*  Lord  Cockburn  may  not  have  recollected  that  Lord  Lansdowne 
was  gazetted  to  the  Home  Office  under  Canning,  on  the  18th  July  — 
no  great  blunder.  Mr.  Twiss  in  his  Life  of  Lord  Eldon,  thus  states 
the  matter,  with  greater,  but  still  pardonable  inaccuracy  :  '  Mr. 
'  Sturges  Bourne,'  he  says,  speaking  of  Lord  Goderich's  government, 

*  removing   to   the  Woods  and  Forests,  made  way  for  Lord  Lans- 
'downe'  (vol.  iii.  p.  10.).     The  truth  is,  that  Lord  Lansdowne  had 
declined  to  take  the  Home  Office  under  Mr.  Canning  until  a  suitable 
provision  had  been  made  for  the  chancellorship  of  Ireland. 
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place  book,  nor  do  they  deal  with  things  done  in  a  corner.  They 
were  written  to  commemorate,  to  strangers  and  to  another  gene- 
ration, a  state  of  society  and  of  politics  known  to  all  the  Scottish 
world.  Lord  Cockburn  was  but  one  of  a  vigorous  brotherhood, 
and  no  one  who  knew  any  of  them  is  ignorant  of  the  truth  of  the 
record.  The  anecdotes  he  relates  only  illustrate  notorious  facts; 
a  system  happily  gone  by,  but  still  worthy  to  be  remembered ; 
not  for  the  purpose  of  stirring  the  embers  of  extinguished  strife, 
but  to  point  a  moral  as  well  as  to  adorn  a  tale.  Many  things,  we 
know,  which  everybody  has  considered  to  be  true,  have  found 
somebody  to  try  to  prove  them  false.  There  are  people  who  be- 
lieve that  Richard  II.  was  not  slain  in  Pontefract  Castle ;  that  his 
third  namesake  was  handsome  and  tender-hearted;  that  the  princes 
were  not  murdered  in  the  Tower ;  and  that  Mary  of  England  was 
not  '  Bloody.'  The  time  may  come,  no  doubt,  ( when  Fox  and 
f  Sheridan  for  fools  shall  pass,'  and  future  antiquarians  may  prove 
that  Burke  was  the  founder  of  a  Jacobin  Club,  and  that  Eldon 
sacrificed  his  prospects  to  his  devotion  to  Catholic  Emancipa- 
tion. But  it  is  too  soon  as  yet.  We  refuse  to  believe  that 
Braxfield  was  not  coarse,  truculent,  and  brutal ;  that  the  sedi- 
tion trials  of  1793  were  not  an  outrage  on  law,  humanity,  and 
decency;  or  that  the  system  of  the  Dundas  domination  in  Edin- 
burgh was  not  one  of  exclusion  and  proscription  such  as  dis- 
graced no  other  part  of  the  kingdom.  We  refuse  to  believe 
that  the  Whigs  of  Edinburgh  had  no  battle  to  fight,  and  fought 
none ;  no  victory  to  gain,  and  that  none  was  gained.  The 
'  Edinburgh  Review '  is  not  a  mere  myth ;  nor  were  Brougham, 
Jeffrey,  Homer,  Cranstoun,  Moncreiff,  Cockburn,  Murray,  and 
Abercromby,  men  who  simply  sailed  down  the  stream  with  fos- 
tering gales  behind  them.  If  Cockburn  had  never  written  a 
line,  we  in  the  North  know  the  story  of  the  conflict  too  well  not 
to  cherish  the  remembrance  of  their  courage  and  constancy,  and 
to  resent  the  affected  incredulity  which  would  disparage  their 
exertions. 

As  to  Braxfield,  whom  the  reviewer  labours  fruitlessly  to  re- 
present as  he  was  not,  there  is  not  a  shade  in  Lord  Cockburn's 
picture  which  is  too  dark.  His  reputation  for  strong,  massive 
intellect  and  profound  legal  knowledge  was  not  more  universal 
than  his  shameful  notoriety  for  coarseness  and  want  of  prin- 
ciple. '  I  never,'  says  a  friend  we  have  already  quoted,  *  saw 

*  Braxfield  on  the  Bench  ;  but  I  well  remember  that  every  story 

*  told  of  him  by  Lord  Cockburn,  and  many  more,  were  cur- 

*  rently  believed  in  the  Parliament  House  (1804).'     Nothing 
can  more  strikingly  illustrate  the  general  opinion  of  him  than 
the  fact  of  Lockhart  in  his  Life  of  Sir  Walter  Scott,  attributing 
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to  him  the  brutal  remark  which  was  truly  made  by  Lord 
Kames  to  Hay,  who  was  tried  for  murder  at  Ayr.  Braxfield 
got  the  credit  of  it  entirely  on  the  faith  of  his  reputation. 

The  story  relative  to  Lord  Kames  there  is  no  doubt  of.  Mat- 
thew Hay  was  a  farmer  who  was  tried,  as  Lord  Cockburn  explains, 
at  the  Ayr  circuit,  for  murder  by  poison.  He  was  an  old  friend 
of  Lord  Kames,  who  used  to  play  chess  with  him.  Kames, 
who  might  have  devolved  the  duty  on  his  colleague,  chose  to  try 
his  friend  himself,  and  on  the  verdict  of  guilty  being  returned, 
exclaimed,  '  That's  checkmate  to  you,  Matthew.'  The  story 
rests  on  the  evidence  of  George  Ferguson,  afterwards  Lord 
Hermand,  who  was  counsel  for  Hay,  he,ard  the  observation,  and 
told  the  circumstance  to  Cockburn  himself.  We  may  add  to 
this  testimony  that  of  our  correspondent,  mentioned  above,  who 
says,  '  Hermand  told  me  the  story  himself,  and  added,  "  I  thank 

*  "  my  God  there  was  not  a  pistol  beside  me  :  I  should  have  shot 

*  "  him  where  he  sat." '     The  Caldwell  papers  prove  that  Kames 
tried  the  man ;  and  but  for  Lockhart's  fixing  it  on  Braxfield,  the 
anecdote  was  never  questioned. 

Of  Braxfield's  brutality  no  better  illustration  need  be  given 
— none  more  conclusive  could  exist —  than  the  instance  ad- 
mitted by  the  Law  Reviewer.  On  Gerald's  trial  for  sedition,  the 
prisoner  having  said  that  Our  Saviour  himself  was  a  Reformer, 
Braxfield  said,  '  Muckle  he  made  o'  that.'  Whether  or  not  he 
added  the  words,  'he  was  hangit,'  which  Lord  Cockburn 
attributes  to  him  —  though  we  have  no  doubt  he  did  —  will 
neither  heighten  nor  extenuate  the  ruffianism  of  the  observation. 
It  was  no  jest :  and  the  memory  of  it  long  survived  to  make 
the  younger  denizens  of  the  *  Outer  House '  shudder  at  the 
'manners  and  customs'  of  the  generation  which  preceded 
them.  The  remark  of  the  reviewer  as  to  the  impression  of  the 
Scotch  Bar  at  the  time  is,  as  usual,  the  very  converse  of  what  we 
have  reason  to  know  it  to  have  been. 

We  have  read  with  regret,  and  with  not  less  surprise,  the  at- 
tempt made  by  the  '  Law  Review '  to  palliate  the  enormities  of 
the  sedition  trials,  and  to  make  light  of  the  political  bigotry  and 
intolerance  of  those  nefarious  times.  It  was  the  last  quarter  in 
which  we  should  have  expected  to  find  such  views  ;  and  no  more 
reprehensible  violence  could  be  done  to  truth  or  to  history.  For 
the  actors  in  these  scenes  there  was  the  excuse  —  a  poor  one  — of 
a  great  national  panic.  '  We  were  a'  mad,  sir,'  as  old  Mr.  Horner 
used  to  say,  when  reminded  of  the  part  he  took  as  one  of  the 
jury  that  convicted  Muir.  But  there  is  no  course  more  unworthy 
or  mischievous  than,  after  a  long  period  of  successful  exertion 
has  swept  away  intolerable  abuse,  to  look  back  with  a  milk-and- 
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water  chanty  on  the  sinners  and  their  sins  —  to  hint  that 
'  white's  not  so  white,  nor  black  so  very  black  ; '  and  thus  not 
only  rob  the  labourers  of  that  fame  which  is  their  hire,  but 
deprive  posterity  of  the  lesson  which  they  ought  to  learn. 

We  have  not  space  here  to  enter  on  the  subject  of  the  sedition 
trials  with  the  detail  they  well  deserve.  Their  history  has 
never  yet  been  written,  nor  do  the  published  reports  disclose 
half  their  iniquity.  But  we  are  indignant  that  any  man 
should  be  found,  at  this  day,  to  defend  the  sentences  on  Muir 
and  Palmer,  either  on  legal  or  on  constitutional  grounds. 
The  reviewer  says  of  the  sentence  of  fourteen  years'  trans- 
portation for  sedition,  '  there  can  be  no  question  that  the  law 
'  of  Scotland  visited  sedition  with  that  heavy  penalty.'  No 
question !  Who  is  it  who  affects  to  say  there  is  no  question 
of  a  proposition  in  Scottish  law  denied  by  the  best  lawyers 
in  Scotland?  The  sentences  have  been  all  but  universally 
regarded  as  illegal  as  well  as  outrageous.  The  reviewer 
seems  to  be  entirely  ignorant  that  the  crime  of  sedition  had 
never  been  punished  in  Scotland  with  transportation  until 
these  cases  occurred  ;  so  much  so,  that  one  of  the  judges  at  the 
trial  was  obliged  to  recur  to  the  "Roman  law,  and  finding  that  the 
appropriate  punishments,  in  that  system,  were  the  gallows,  wild 
beasts,  or  transportation,  he  mercifully  selected  the  mildest ! 
Lord  Swinton,  in  proposing  sentence  on  Muir,  said,  *  By 
'  the  Roman  Law,  which  is  held  to  be  our  Common  Law  where 
*  there  is  no  statute,  the  punishment  was  various,  and  transport- 
'  ation  was  among  the  mildest  mentioned.  Paulus,  lib.  38,  D.  cle 
'  Panis,  writes,  Actores  seditionis  et  tumultus,  populo  concitato, 
'  pro  qualitate  dignitatis,  aut  in,  furcam  tolluntur,  aut  bestiis  ob- 
'•jiciuntur,  aut  in  insulam  deportantur  /'  If  this  astounding  speci- 
men of  the  judicial  mind  had  escaped  his  notice,  we  wonder 
the  reviewer  did  not  recollect  Mr.  Gillies'*  pleasant  observa- 
tion, in  his  speech  for  Gerald,  on  the  signification  of  the  word 
banishment,  on  the  identity  of  which  term  with  transportation 
the  defence  of  these  sentences  was  rested.  He  quoted  the  lines, 

'  Banish  business,  banish  sorrow, 
To  the  gods  belongs  to-morrow ;' 

and  suggested  that  if  their  lordships  could  banish  business,  and 
sorrow  with  it,  to  Botany  Bay,  they  would  be  all  greatly 
obliged  to  them. 

Braxfield's    demeanour   throughout  these   cases  was  discre- 
ditably indecent.     We  give  in  a  note,  his  charge  in  Muir's  case, 

*  Afterwards  Lord  Gillies. 
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which  is  quite  enough  of  itself  to  justify   much    more   than 
Cockburn  has  said  of  him.* 

*  Charge  by  Lord  Justice  Clerk  (BraxfielcT),  August  30—31. 
1703,  on  Muir's  Trial. 

'The  Lord  Justice  Clerk,  in  summing  up  the  evidence,  said,  that  the 
indictment  was  the  longest  he  had  ever  seen  ;  but  it  was  not  neces- 
sary to  prove  the  whole,  in  order  to  find  the  Pannel  guilty ;  for  the 
jury  had  only  to  look  at  the  concluding  sentence  of  the  indictment, 
from  which  it  was  plain,  that  if  any  one  part  of  the  libel  was  proven, 
it  established  the  guilt  of  the  Pannel  the  same  as  if  the  whole  was 
substantiated. 

'Now,  this  is  the  question  for  consideration.  Is  the  Pannel  guilty 
of  sedition,  or  is  he  not  ?  Now,  before  this  question  can  be  answered, 
two  things  must  be  attended  to  that  require  no  proof :  First,  that  the 
British  Constitution  is  the  best  that  ever  was  since  the  creation  of  the 
world,  and  it  is  not  possible  to  make  it  better ;  for,  is  not  every  man 
secure  ?  Does  not  every  man  reap  the  fruits  of  his  own  industry, 
and  sit  safely  under  his  own  fig-tree  ?  The  next  circumstance  is,  that 
there  was  a  spirit  of  sedition  in  this  country  last  winter,  which  made 
every  good  man  very  uneasy.  And  his  Lordship  coincided  in  opinion 
with  the  master  of  the  Grammar  School  of  Glasgow,  who  told  Mr. 
Muir,  that  he  thought  proposing  a  reform  was  very  ill-timed.  Yet 
Mr.  Muir  had,  at  that  time,  gone  about  among  ignorant  country 
people,  making  them  forget  their  work,  and  told  them  that  a  reform 
was  absolutely  necessary  for  preserving  their  liberty,  which,  if  it  had 
not  been  for  him,  they  would  never  have  thought  was  in  danger. 
His  Lordship  did  not  doubt  that  this  would  appear  to  them,  as  it  did 
to  him,  to  be  sedition. 

'The  next  thing  to  be  attended  to  was  the  outlawry. — Running 
away  from  justice,  that  was  a  mark  of  guilt.  And  what  could  he  do 
in  France  at  that  period  ?  pretending  to  be  an  ambassador  to  a  foreign 
country  without  lawful  authority,  that  was  rebellion  ;  and  he  pre- 
tends to  have  had  influence  with  those  wretches,  the  leading  men 
there.  And  what  kind  of  folks  were  they?  His  Lordship  never 
liked  the  French  all  his  days,  but  now  he  hated  them. 

'The  Pannel's  haranguing  such  multitudes  of  ignorant  weavers 
about  their  grievances,  might  have  been  attended  with  the  worst  con- 
sequences to  the  peace  of  the  nation  and  the  safety  of  our  glorious 
constitution. 

'Mr.  Muir  might  have  known  that  no  attention  could  be  paid  to 
such  a  rabble.  What  right  had  they  to  representation  ?  He  could 
have  told  them  that  the  Parliament  would  never  listen  to  their 
petition.  How  could  they  think  of  it?  A  government  in  every 
country  should  be  just  like  a  corporation  ;  and  in  this  country  it  is 
made  up  of  the  landed  interest,  which  alone  has  a  right  to  be  repre- 
sented :  as  for  the  rabble,  who  have  nothing  but  personal  property, 
what  hold  has  the  nation  of  them  ?  What  security  for  the  payment 
of  their  taxes  ?  they  may  pack  up  all  their  property  on  their  backs, 
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In  Gerald's  case,  an  objection  was  taken  by  the  prisoner  to 
Mr.  Creech  sitting  on  the  jury,  on  the  ground  that  he  had 
been  heard  to  say  frequently  that  he  would  condemn  every 
member  of  the  British  Convention  if  he  should  be  called  on 
to  act  on  their  jury.  On  which  Braxfield  said,  '  As  this 
*  objection  has  been  stated,  /  hope  there  is  not  a  gentleman  of 
'  the  jury,  or  any  man  in  this  court,  who  has  not  expressed  the 
'  same  sentiment.'  *  Such  was  the  demeanour  of  the  judge  before 
the  trial  of  a  member  of  the  Convention  began. 

No  quality  which  could  disgrace  a  court  of  justice  was  ab- 
sent from  these  proceedings :  levity,  insolence,  and  predeter- 
mined oppression  on  the  Bench — a  jury  which  had  prejudged 
the  case  —  evidence  of  the  basest  and  most  nefarious  descrip- 
tion —  and  a  punishment  which  startled  even  that  generation. 
But  the  worst  element  of  all  was,  that  whatever  amount  of 
dangerous  feeling  there  might  have  been  in  the  country, 
these  men  were  not  proved  to  have  committed  any  crime.  That 
for  which  Muir  and  Palmer  were  transported  in  1793,  Grey 
and  Brougham  did  in  1831.  According  to  the  law  laid  down 
by  Braxfield,  the  Reform  Bill  was  sedition,  and  its  authors 
criminals.  It  is  a  subject  of  humiliation"  that,  for  being  forty 
years  in  advance  of  their  countrymen,  gentlemen  of  education 
and  position  should  have  been  degraded,  ruined,  and  brought 
to  an  untimely  grave.  A  modest  obelisk,  on  the  Calton  Hill 
of  Edinburgh,  stands  as  a  lasting  protest  against  their  fate: 
but  in  the  name  of  liberty  and  justice,  let  us  not  excuse  or  glory 
in  our  disgrace. 

( It  was  no  worse  than  in  England,'  the  reviewer  suggests. 
Let  him  read  and  ponder  the  words  of  an  Englishman,  who.  on 
such  a  question  is  an  authority  not  to  be  gainsayed.  Mr.  Fox, 
in  his  speech  on  this  subject  in  1794,  after  exclaiming,  with  a 
fervour  which  we  commend  to  these  critics,  *  God  help  the  people 
'  who  have  such  judges!'  winds  up  with  these  memorable  words : — 

'  Sir,  these  unfortunate  gentlemen  have  done  what  the  Right 
Honourable  the  Chancellor  of  the  Exchequer,  what  the  Duke  of 

and  leave  the  country  in  the  twinkling  of  an  eye,  but  landed  property 
cannot  be  removed. 

'  The  tendency  of  the  Pannel's  conduct  was  plainly  to  promote  a 
spirit  of  revolt,  and,  if  what  was  demanded  was  not  given,  to  take  it 
by  force.  His  Lordship  had  not  the  smallest  doubt  that  the  jury 
were,  like  himself,  convinced  of  the  Pannel's  guilt,  and  desired  them 
to  return  such  a  verdict  as  would  do  them  honour.' 

Such  are  the  proceedings  and  such  the  Judge  whom  the  English 
Law  Review  has  taken  under  its  special  protection. 

*  Report,  p.  117. 
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Richmond,  have  done  before  them.  They  have  done  no  more.  Can 
this  House  forget  the  addresses  of  those  two  personages  to  the  peo- 
ple ?  and  this,  not  to  petition  for  a  reform  in  Parliament,  not  simply 
to  state  the  abuses,  and  to  pray  for,  in  the  language  of  suppliants,  a 
redress  of  these  abuses,  but  to  demand  —  I  say  demand  —  them  as  their 
right.  As  long  as  gentlemen  shall  recollect  the  Thatched  House  and 
these  very  associations,  it  is  impossible  they  can  forget  their  ad- 
dresses to  the  people.  Oh,  human  nature,  folly,  and  inconsistency ! 
Why  are  these  very  men  now  exalted  to  the  most  envied  stations, 
while  poor  Muir  and  Palmer  are  doomed  to  waste  out  the  remainder 
of  their  lives  in  a  foreign  climate,  the  companions  of  outcasts,  felons, 
the  most  degraded  of  their  species  ?  And  have  we  not  at  some  period 
or  other  all  of  us  called  assemblies  ?  Have  we  not  all  of  us  been 
guilty  of  crimes  which  might  drive  us  to  Botany  Bay  ?  Happy  am  I 
to  boast  that,  however  I  may  disapprove  of  those  violent  prosecutions 
which  have  been  conducted  in  this  country  against  individuals  on 
charges  of  sedition,  THAT  THESE,  WHEN  COMPARED  WITH  THE  TRIALS 

NOW  BEFORE  US,  ARE  MERCIFUL  AND  HUMANE.  HAPPY  AM  I  TO 
BOAST  THAT  IT  IS  MY  FORTUNE  TO  BE  A  SUBJECT  AND  AN  INHABI- 
TANT OF  ENGLAND.  WERE  I  A  NATIVE  OF  SCOTLAND,  I  WOULD 

INSTANTLY  PREPARE  TO  LEAVE  THAT  LAND  OF  TYRANNY  AND  DES- 
POTISM.' 

In  the  year  1857,  living  under  a  Reformed  Parliament,  re- 
membering the  Birmingham  meetings,  the  assemblages  in  the 
King's  Park  at  Edinburgh,  the  speeches  of  Cabinet  Ministers  in 
the  struggle  of  1831,  the  Political  Unions,  and  the  Anti-Corn 
Law  League,  and  looking  back  on  all  which  Reform  in  Parlia- 
ment has  since  achieved  —  may  we  not,  when  reading  with 
astonishment  these  unexpected  views,  exclaim  with  Mr.  Fox, 

*  Oh,  human  folly  and  inconsistency!' 

There  is  no  part  of  Lord  Cockburn's  memorials  which  better 
deserves  our  gratitude  than  his  graphic  description  of  the  Courts 
of  Scottish  injustice  during  that  disgraceful  period.  It  is  well 
that  we  should  remember  what  once  was,  and  what  therefore, 
unless  we  well  provide,  may  be  again.  The  Law  Reviewer  calls 
the  generous  indignation  of  our  author  at  a  tyranny  which  he 
had  witnessed,  and  at  which  his  soul  revolted,  *  the  bitterest 

*  party-spirit.'     It  may  be  so,  but  the  party  comprehends,  we 
believe,  every  lover  of  liberty  in  this  kingdom. 

In  like  manner  we  read  with  impatience  the  remarks  of  the 
reviewer  on  the  social  and  professional  despotism  which  was 
in  vogue  in  1793.  They  are  at  variance  with  the  most  noto- 
rious facts,  and  contradicted  by  every  sentiment  ever  heard 
from  the  men  who  knew  and  suffered  by  it.  Here  again  Lord 
Cockburn's  picture  only  reproduces  in  vivid  colours  the  well- 
known  traditions  of  the  Edinburgh  Whigs.  It  was  only  step 
by  step  that  the  power  and  energy  of  a  small  but  resolute  circle 
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succeeded  in  making  head  against  the  system,  and  at  last  shatter- 
ing it  to  pieces.  But  while  it  lasted  it  was  carried  to  extremes 
inconceivable  and  impossible  in  England.  Take,  for  instance, 
one  or  two  examples  from  a  letter  of  Sir  James  Gibson  C  £W 
(well  known  as  one  of  the  ablest  and  boldest  of  the  party), 
which  is  prefixed  to  the  last  edition  of  the  Inquiry  into  the 
Prerogative  by  John  Allen.  Writing  of  the  year  1793  he 
says :  — 

'  On  the  taking  of  the  Bastille,  an  idea  was  started  that  it  should 
be  celebrated  by  a  dinner  in  Edinburgh.  Mr.  Allen  and  I  took  a 
leading  part  in  the  necessary  preparations,  and  thus  our  acquaintance, 
and  a  friendship  which  lasted  during  his  life,  was  then  formed. 
Every  effort  was  made  by  threats,  promises,  and  influence  of  all  kinds 
to  prevent  the  dinner  taking  place,  and  afterwards  to  lessen  the  effect 
of  it.  Those  concerned  in  it  were  held  out  to  be  little  less  than 
traitors ;  and  James  Laing,  who  then  took  charge  of  the  police  of 
Edinburgh,  stationed  himself  at  the  door  of  Fortune's  Tavern,  where 
the  dinner  was  to  take  place,  noting  down  the  names  of  all  who 
entered  the  house.' 

They  only  mustered  twenty,  and  Sir  James  says,  'These 
'  formed  the  nucleus  on  which  the  Liberal  party  of  Scotland  was 
'  founded.' 

Farther  on  he  says : — 

«  It  is  impossible  to  give  an  idea  of  the  hostile  feelings  which 
actuated  both  parties  at  this  time :  society  was  in  a  great  degree 
broken  up.  In  ordinary  dinner  parties,  it  was  not  considered  safe  to 
ask  persons  to  meet  who  were  opposed  to  each  other  in  politics,  and 
the  most  extraordinary  measures  were  resorted  to. 

'  The  late  Lord  Daer  gave  a  dinner  in  Hunter's  Tavern,  Writer's 
Court,  Edinburgh,  to  about  twenty  of  the  leading  Liberals,  of  whom 
Allen,  Thomson,  and  I  were  part. 

'  In  the  tavern  there  were  two  rooms  parallel,  separated  by  a  thin 
wooden  partition ;  what  passed  in  the  one  room  could  be  distinctly 
heard  in  the  other.  Our  party  met  in  the  one  room,  leaving  our 
hats  in  it,  and  when  dinner  was  served  went  into  the  other.  After 
dinner,  one  of  the  party  having  an  engagement  of  business  left  the 
dinner  table,  went  into  the  next  room  to  get  his  hat,  and  almost 
instantly  returned,  saying,  "  Be  on  your  guard  in  what  you  say  ;  the 
"  sheriff  of  the  county  and  a  celebrated  professor  of  law  (naming 
"  them)  are  in  the  next  room  without  wine  before  them,  listening  to 
"  what  is  going  on." ' 

The  professor  was  Hume,  the  same  we  have  before  referred  to. 

Such  was  the  state  of  things  in  Edinburgh,  at  a  time  when, 
as  Sir  James  Craig  says  in  another  passage,  Harry  Dundas 
named  the  sixteen  peers,  and  forty-three  of  the  Scots  commoners. 
It  gave  way  only  by  degrees.  Even  when  Sydney  Smith  went 
to  Edinburgh  some  years  later,  the  same  spirit  prevailed.  He 
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says  of  Horner,  '  My  desire  to  know  him  proceeded  first  of  all 

*  from  being  cautioned  against  him  by  some  excellent  and  feeble 

*  people  to  whom  I  brought  letters  of  introduction,  and  who 
'  represented  him  as  a  person  of  violent  political  opinions.     I 

*  interpreted  this  to  mean  a  person  who  thought  for  himself ; 
'  who  had  firmness  enough  to  take  his  own  line  in  life,  and  who 
'  loved  truth  better  than  he  loved  Dundas,  at  that  time  the 
•'  tyrant  of  Scotland.'     It  is  quite  true,  as  the  Law  Reviewer 
says,  that  the  Whig  barristers  found  their  way  to  great  practice 
and  distinction.     They  did  so,  but  they  had  to  force  it.     We 
ourselves  have  heard  one  of  the  most  distinguished  of  them  say, 
that  from  the  day  on  which  the  Tories  excluded  Erskine  from 
his  office  of  Dean  of  Faculty,  a  spell  seemed  to  have  fallen  on 
their  party,  and  the  Whig  counsel  began  that  career  which, 
about  1815,  had  resulted  in  all  but  monopoly.      But  this  only 
proves  the  indomitable  energy  of  the  men,  and  through  how 
great  obstacles  it  carried  them  to  fortune. 

We  do  not  understand  why  the  Reviewer  descants  on  the 
refusal  of  silk  gowns  to  Scarlett,  Brougham,  and  Denman,  ex- 
cepting as  illustrations,  in  a  much  milder  form,  of  the  same 
spirit  in  England.  No  one  knew  the  position  of  these  great 
men  better  than  Cockburn ;  but  he  was  describing  Scotland, 
not  England,  and  to  have  entered  on  such  a  theme  would  have 
been  altogether  foreign  to  his  purpose.  But  nothing  that  existed 
or  could  exist  in  England  in  the  slightest  degree  resembled  the 
close-borough  despotism  of  society  in  Scotland,  any  more  than 
any  Bench  of  English  Judges  could  have  been  found  to  conduct 
themselves  like  Braxfield  and  his  colleagues,  or  than  an  English 
jury  could  have  been  chosen  by  the  judge.  The  difference 
seems  to  have  struck  Francis  Horner  very  forcibly.  '  Nor 
(  would  the  Court  of  Session,'  he  says,  '  though  fifteen  is  a  pro- 
( tecting  number,  feel  it  at  all  comfortable  to  conduct  themselves 
'  as  I  have  sometimes  witnessed,  under  the  inspection  of  a  bar 
'  (the  English  bar)  formidable  by  real  knowledge,  mutual  con- 

*  cert,  and  systematic  good  manners.'    (Horner  s  Memoirs.,  vol.  i. 
p.  309.)     The  area  of  Edinburgh  was  so  much  more  narrow,  the 
power  of  the  middle  classes  so  non-existent,  the  system  of  Parlia- 
mentary election  so  autocratic,  that  a  real  private  persecution  of 
a  man  for  his  political  opinions  was  quite  a  practicable,  and  not 
an  unusual  thing  in  the  North,  while  in  the  larger,  freer,  and 
more  independent  South  it  was  altogether  impossible.      Kings 
and  Chancellors  might  refuse  their  smile,  but  that  was  all  they 
could  do  in  England.    In  Scotland,  a  man  held  to  his  principles 
at  the  risk  of  social  and  professional  ostracism. 

Our  arms  grow  weary  of  beating  the  wind.     The  critics  are 
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wrong  in  every  thing.  Adam  Smith  did  speak  broad  Scotch, 
so  did  Harry  Dundas.  Professor  Robison  was  a  hypochondriac. 
Lockhart's  character  of  Hermand  in  Peter's  Letters  is  pre- 
cisely the  same  as  that  attributed  by  the  reviewer  to  Cockbm*n's 
partiality  for  a  relation.  Lord  Brougham  did  express,  and  in 
his  speech  too,  the  trepidation  with  which  he  rose  at  the  Edin- 
burgh dinner  in  1822  ;  and  James  Laing  did  ship  off  the  drunken 
apprentices  to  the  West  Indies.  We  also,  like  the  reviewer, 
have  '  made  inquiry  among  Lord  Cockburn's  contemporaries.' 
The  criticisms,  small  as  they  are,  have  in  no  one  instance  the 
inconsiderable  merit  of  accuracy.  Stay,  there  is  one  :  Dr.  Mac- 
knight's  name  was  not  Thomas  but  James ;  and  in  possession  of 
that  little  angle  of  the  battle-field  we  leave  our  undesired  anta- 
gonists. 

We  would  willingly  have  mingled  no  tinge  of  controversy 
with  this  tribute  to  Cockburn's  memory.  His  cheerful  and 
sunny  spirit  loved  constancy,  but  hated  contention.  Those 
romantic  grounds  which  he  had  reclaimed  from  the  rugged  Pent- 
lands,  he  threw  open  to  every  holiday  wanderer  who  loved  fresh 
air  and  nature  like  himself.  So  would  he  have  had  it  with 
all  the  political  and  social  good  which  this  world  affords.  The 
mirror  of  his  mind  which  this  volume  holds  up  should  prompt  to 
higher  things  than  a  wretched  wrangle  over  the  remains  of  such 
a  man.  The  public  have  already  passed  their  verdict  on  the 
work,  but  those  only  can  truly  appreciate  his  critics  who  knew 
him  as  he  was. 


ART.    IX.  —  1 .  Report  of  the  Committee  of  the  House  of  Com- 
mons on  Railway  and  Canal  Bills.     1853. 

2.  Report  of  the  Select   Committee  of  the  House  of  Lords  on 
Railways.     1846. 

3.  The  Standing  Orders  of  the  House  of  Commons. 

4.  The  Standing  Orders  of  the  House  of  Lords. 

TN  an  article  on  '  Private  Bill  Legislation,'  published  exactly 
two  years  ago,  we  traced  the  progress  of  this  portion  of  the 
business  of  Parliament  from  very  early  times  down  to  the  close 
of  '  the  Railway  Mania,'  which  began  in  1844  and  was  not  com- 
pletely exhausted  till  the  end  of  1847.  It  has  been  alleged  that 
the  illustrations  of  parliamentary  practice  which  we  then  gave, 
chiefly  from  the  evidence  of  witnesses  who  had  been  examined 
upon  the  subject  in  both  Houses  of  Parliament,  were  not  a  fair 
exhibition  of  the  normal  state  of  things,  because  they  were  taken 
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necessitate  the  appointment  "of  a  "tnircl" "person  "  'as 
umpire.  The  £200  was  received  from  Cannes,  but 
accompanied  with  such  conditions  as  to  the  reference, 
&o  ,  that  [l)r  Canvin  refused  to  accept,  upon  the 
ground  that  these  were  at  variance  with  his  proposals. 
Then  followed  the  filing  of  the  present  bill  in  Chancery, 
the  prayer  of  which  was  that  the  defendant  might  be 
ordered  to  deliver  up  to  the  plaintiff  the  said  manu- 
scripts and  papers,  and  ail  copies  of,  or  extracts  from, 
the  same. 

On  the  following  day,  the  Chief- Clark  said  he  had 
carefully  read  through  the  bill,  and  that  the  case  was 
an  exceptional  one.  The  papers  were  the  property  of 
the  plaintiff.  The  defendeut  had  no  hold  on  them. 

•  He  suggested  that  the  documents  should  be  handed 
j  ovt-r  to  gome  literary  gentleman  to  arrange  the  terms 

of  remuneration.      Meanwhile,  his  order  was,  that  the 
/  dou'.ineits  should  bo  dep<  sited  in  Court,  without  any 

*  prejudice  to  the  lier,  if  any,  of  the  defendant. 
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